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Bureau of Customs 
(‘T.D. 73-58) 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Switzerland france 


DepraRTMENT OF THE TREASURY, 
Orrice OF THE COMMISSIONER OF CustToMs, 
Washington, D.C., February 15,1972. 

The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which vary by 5 per centum or more from 
the quarterly rate published in Treasury Decision 73-16 for the Switz- 
erland franc. Therefore, as to entries covering merchandise exported 
on the dates listed, whenever it is necessary for Customs purposes to 
convert such currency into currency of the United States, conversion 
shall be at the following daily rates: 


Switzerland franc: 
February 6, 1973 S(), 2788 
February 7, 1973 . 2789 
February 8, 1973 . 2809 
February 9, 1973 . 2805 


Rates of exchange certified for the Switzerland frane which vary by 

5 percentum or more from the rate $0.26515 during the balance of the 

calendar quarter ending March 31, 1973, will be published in a Treas- 

ury Decision for dates subsequent to February 9, 1973, and before 
April 1, 1973. 
(342.211) 


James D. Coteman, 
Acting Director, 
Appraisement and Collections Division. 


-9 


[Published in the Federal Register February 27, 1973 (88 F.R. 5270) ] 
1 





CUSTOMS 
(T.D. 73-59) 
Cotton, wool and manmade fiber teatiles—Restriction on entry 


Restriction on entry of cotton textiles and cotton textile products and wool and 
manmade fiber textile products manufactured or produced in the Republic of 
Korea 

DerartMENT or THE Treasury, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 20,1973. 
There is published below the directive of December 21, 1972, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the visa re- 
quirement for cotton textiles and cotton textile products and wool 
and manmade fiber textile products, manufactured or produced in the 

Republic of Korea. This directive amends but does not cancel that 

Comumittee’s directive of May 19, 1972 (T.D. 72-339). 

This directive was published in the Federal Register on December 30, 

1972 (37 F.R. 28917), by the Committee. 

(343.3) 
James D, CoLteMan, 
Acting Director, 
Appraisement and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20250 
COMMITTEE FOR THE IMPLEMENTATION OF ‘TEXTILE AGREEMENTS 
December 21, 1972. 
CoMMISsSIONER OF CustoMs 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. CoMMIsSIONER : 

This letter amends the directive of May 19, 1972 from the Chair- 
man, Committee for the Implementation of Textile Agreements, that 
cdlirected you to prohibit, effective 30 days after publication of notice 
in the Federal Register, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton textiles 
and cotton textile products in Categories 1-64; wool textile products 
in Categories 101-126, 128, and 131-132; and man-made fiber textile 
products in Categories 200-2438 produced or manufactured in the Re- 
public of Korea for which the Republic of Korea had not issued a 
visa. One of the visa requirements is that the visa include the signature 
of one of five Korean officials authorized to issue visas. 





CUSTOMS 3 


Under the provisions of the Cotton Textile Agreement of Decem- 
ber 30, 1971 and the Wool and Man-Made Fiber agreement of Jan- 
uary 4, 1972, between the Governments of the United States and the 
Republic of Korea, and in accordance with the procedures of Execu- 
tive Order 11651 of March 3, 1972, the directive of May 19, 1972 is 
amended, effective as soon as possible, to authorize Mr. Yeong-Jong 
Yoon to issue visas, replacing Mr. Young-Taik Kim. A facsimile of 
Mr. Yoon’s signature is enclosed. 

The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool, and man-made 
fiber textiles and textile products from the Republic of Korea have 
been determined by the Committee for the Implementation of Tex- 
tile Agreements to involve foreign affairs functions of the United 
States. Therefore, the directions to the Commissioner of Customs, 
being necessary to the implementation of such actions, fall within the 
foreign affairs exception to the rule-making provisions of 5 U.S.C. 
553. This letter will be published in the Federal Register. 

Sincerely, 


STANLEY NEUMER, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary and 
Director, Bureau of Resources 
and Trade Assistance 




















CUSTOMS 
(T.D. 73-60) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMs, 
Washington, D.C., February 20, 1973. 
‘The Federal Reserve Bank of New York, pursuant to section 522(c), 

Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buy- 

ing rates in U.S. dollars for the dates and foreign currencies shown 

below. These rates of exchange are published for the information and 

use of Customs officers and others concerned pursuant to section 16.4, 

Customs Regulations (19 CFR 16.4). 


Iiong Kong dollar: Oficial Free 
January 15, 1973 $0. 1750 $0. 176289* 
January 16, 1973 . 1750 . 176133* 
January 17, 1973 . 1750 .176133* 
January 18, 1973 . 1750 . 175824" 
January 19, 1973 . 1750 .175901* 

Tran rial: 

Ponruaey 6:2 iee sk ee eee eee $0. 0129 

February 6, 1973 . 0129 
. b 

February 7, 1973 . 0130 
e b) 

February 8, 1973 . 0129 

February 9, 1973 . 0130 

Philippine peso: 

For the period February 5 through February 9, 1973, rate 
of $0.1460. 

Singapore dollar: 

February 5, 1973 

February 6, 1973 

February 7, 1973 

February 8, 1973 

February 9, 1973 . 3565 
7 ? 


*Certified as nominal. 
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Thailand baht (tical) : 
For the period February 5 through February 9, 1973, rate 
of $0.0479. 
(342.211) 


R. N. Marra, 
Director, 
Appraisement and Collections Division. 





Protest Review Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., February 16, 1973. 
The following are decisions made by the Bureau of Customs on 
protests filed under section 514, Tariff Act of 1930, as amended (19 
U.S.C. 1514), and with respect to which further review was requested 
and granted under sections 174.23 and 174.24, Customs Regulations. 


Leonard LEHMAN, 
Assistant Convmissioner, 
Office of Regulations and Rulings. 


January 19, 1973 
PRD 73-3 


District Director of Customs 
San Francisco, California 94126 


Dear Sr: 


Re: Decision on Application for Further Review of Protest No. 
28091002447 


This decision concerns the protest filed against the decision in the 
liquidation dated May 14, 1971, of entry No. 11577 
1969, at the port of San Francisco. 

The protest is concerned with the classification of vitamin B-12 USP 
min. 95% made by Pierrel S.p.A. of Milan, Italy, with the seller listed 
as Marsing & Co., Ltd., Copenhagen, Denmark. 

The issue is whether the vitamin B-12 is classifiable under the provi- 
sion for products suitable for medicinal use, and drugs, obtained, 
derived, or manufactured in whole or in part from [benzenoid sources], 
in item 407.85, Tariff Schedules of the United States (TSUS), or as a 
synthetic vitamin in item 437.82, TSUS. 

The evidence shows that the seller certified on the invoice that the 
merchandise was made without the use of benzenoid components. Of 
record is a copy of a flow-sheet on the method of production. There is 
also a certificate, signed by a vice-president of Pierrel S.p.A., and dated 
December 18, 1969, stating that no benzenoid precursors or intermedi- 
ates are used in the manufacture of vitamin B-12. The importation, 
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however, was classified under item 407.85, because it was understood 
that Pierre] did, in fact, use benzenoid components in the production 
of vitamin B-12. 

Because of the conflicting evidence on whether or not benzenoid pre- 
cursors were used by Pierrel in the manufacture of vitamin B-12, the 
manufacturing facilities were inspected by the Director of the Techni- 
cal Services Division of the Bureau in January 1972. His conclusion 
was that the plant was capable of producing vitamin B-12 without the 
use of benzenoid precursors, and analysis of a sample by a Customs 
laboratory disclosed no evidence of benzenoid compounds. 

Accordingly, in view of the certification submitted, and the verifica- 
tion of the statement made in such certificate by a qualified Customs 
chemist, it is concluded that the merchandise in issue is not classifiable 
as a benzenoid product in item 407.85, but more properly as a synthetic 
vitamin in item 437.82, TSUS. Although the protest claimed classifica- 
tion in item 437.86, as a natural vitamin, other, in view of the definition 
of “synthetic” in Headnote 3(b), Part 3, Schedule 4, item 437.82, cover- 
ing synthetic vitamins, is the proper classification. 

Accordingly, you are hereby directed to deny the protest, except to 
the extent that implementation of the views expressed above will result 
in a partial allowance. On the line designated “Other :” on the Customs 
Form 19, write the following: “The claims made above are being 
denied. The entry, however, is being reliquidated with classification 
under item 487.82, TSUS, at 6.5 percent ad valorem.” 

Your file is returned. 

Sincerely yours, 
Satvarore E. CaramMaeGno, 
Director 
Division of 
Classification and Value 


January 19, 1973 
PRD 73-4 
District Director of Customs 
San Francisco, California 94126 
Dear Sr: 
Re: Decision on Application for Further Review of 
Protest No. 28091002446 


This decision concerns the protest filed against the decision in the 
liquidation dated May 14, 1971, of entry No. 101088 of July 23, 1969, 
at the port of San Francisco. 


495 -199—73 2 
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The protest is concerned with the classification of cyanocobalamin 
ISP XVII/BP vitamin B-12. The seller’s name is listed as Dott. 
Bonapace & C., Milan, Italy. It is contended that the merchandise has 
been manufactured by means of a non-benzenoid process and, there- 
fore, should be classifiable under the provision for natural vitamins, 
other, in item 437.86, Tariff Schedules of the United States (TSUS). 
The subject merchandise was classified under the provision for prod- 
ucts suitable for medicinal use, and drugs, obtained, derived, or manu- 
factured in whole or in part from [benzenoid sources], in item 407.85, 
TSUS. 

The protestant relies on Treasury Decision 66-88 (52). This ruling 
concerned the classification of vitamin B-12, cyanocobalamin, manu- 
factured by Pierrel S.p.A., Milan, Italy. The decision stated that a 
production report had been submitted which revealed that fermenta- 
tion precursors were not used. The product was, therefore, classifiable 
as a synthetic vitamin in item 437.82, TSUS. 

However, as evidence was submitted that in commercial practice 
vitamin B-12 was usually made with the use of benzenoid precursors, 
it was determined that a clarification of Treasury Decision 66-88 (52) 
should be issued. Accordingly, ORR Ruling 42-69, dated February 27, 
1969, stated that for each shipment of vitamin B-12 claimed to be 
made without the use of benzenoid precursors, the invoice should bear 
a certification made by the manufacturer to the effect that the vitamin 
B-12 had, in fact, been manufactured by means of a non-benzenoid 
process. 

The file does not reflect that such certification was made, and reflects 
that the importer advised that the manufacturer/seller has refused to 
divulge whether or not the merchandise was manufactured from non- 
benzenoid precursors. 

Accordingly, it is concluded that the vitamin B-12 in issue is cor- 
rectly classifiable under the provision for benzenoid drugs in item 
407.85, TSUS. 

You are hereby directed to deny the protest. 

The protest is returned herewith. 

Sincerely yours, 


SartvatorE FE. CaRAMAGNO, 
Director 
Division of 
Classification and Value 
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February 5, 1973 
PRD 73-5 


District Director of Customs 
Tlouston, Texas 77052 


Dear Sir: 


Re: Decision on Application for Further Review of 
Protest No, 53011000038 

This decision concerns a protest filed against the district director's 
decision in the liquidation of entry Nos. 122920 and 122921 of April 20, 
1970, 1013826 of July 17, 1970, and 122168 of April 9, 1970. The protest 
involves the appraisement of Percol (glue stock) 139, LT 26, and 155. 

The protestant claimed that the merchandise should have been 
appraised on the basis of export value. The district director concluded 
that an element of value was missing in the transactions, which were 
between related parties, and that constructed value was the proper 
basis of appraisement. The Application for Further Review stated that 
there should be a uniform appraisement practice at all ports, and 
that dutiable values should be based on prices to resellers. However, 
the protestant did not submit evidence with his protest and Appli- 
cation for Further Review to support these claims. 

In the opinion of the Bureau, the protest and the Application for 
Further Review do not substantiate the protestant’s claimed values. 
Further, there is no evidence of non-uniformity of appraisement. 
The evidence of record is not sufficient to rebut the statutory presum- 
tion that the merchandise was correctly appraised (28 U.S.C. 2635 (a) ; 
Frank P. Dow Ce.. Inc. et al. v. United States, R.D. 11370 (1967) ). 
Accordingly, the claimed values are denied and the appraised values 
are upheld. 

In view of the foregoing, you are hereby directed to deny this 
protest in full. 

Your file is returned herewith. 

Sincerely yours, 


SatvatrorE E. CaraMaGnNo, 
Director 
Classification and Value 
Division 
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February 5, 1973 
PRD 73-6 


District Director of Customs 
Seattle, Washington 98104 


Dear Sir: 
Re: Decision on Application for Further Review of Protest 
No. 30011000095 

This protest was filed against your decision in entry No. 113178 
which was liquidated on January 29, 1971. 

This protest presents two distinct issues. The first issue concerns 
the classification of merchandise described as plastic animals which 
was classified by Customs officers in item 737.40 Tariff Schedules of 
the United States (TSUS), as toy figures of animate objects (except 
dolls), not stuffed, and not wholly or almost wholly of metal, and not 
having a spring mechanism, with duty at the rate of 28 percent ad 
valorem. The second issue concerns the question of whether or not cer- 
tain sums paid to the importer’s purchasing agent are a buying 
commission. 

With respect to the classification issue, the importer contends that 
the merchandise is classifiable in item 773.10, TSUS, as figurines of 
plastics, with duty at the rate of 1314 percent ad valorem. With 
respect to the issue of valuation, the importer contends that the sums 
paid to his purchasing agent are a buying commission and therefore 
are not dutiable. 

The importer cites Bureau letter MFG 418.44 c dated September 14, 
1970, to support its contention that articles like those covered by the 
importation have been held to be classifiable in item 773.10, TSUS. 
The article in the cited letter was a flocked plastic ox figurine that 
had sharp horns and a sharp prong in its mouth. It was of a type 
chiefly used as a decorative shelf item rather than a toy. While some 
of the imported articles are flocked, both the flocked and unflocked 
articles covered by this importation are flexible, and are not of a type 
chiefly used as decorative shelf items. Instead, they are of a type 
chiefly used as toys. Therefore, the cited letter is not applicable to the 
classification of the imported articles in question. It is our opinion 
that the instant merchandise is classifiable in item 737.40, TSUS. 

It has been determined that the importer’s purchasing agent pur- 
chases merchandise for its own account for resale to the importer. 
The sums alleged to be a buying commission are, in fact, profit on resale 
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to the importer. As such they should be included as part of the 
dutiable value of the imported merchandise. 
Accordingly, you are hereby directed to deny the protest. 
Sincerely yours, 


SatvatorE E. CaraMaGno, 
Director 
Classification and Value 
Division 


February 7, 1973 


PRD 73-7 


District Director of Customs 

Houston, Texas 77052 

Dear Sir: 

Re: Decision on Application for Further Review of 
Protest No. 53012000122 


This decision concerns a protest filed against your decision in the 
liquidation of entry No. 111351 of October 27, 1971, at the port of 
Houston, Texas. 

This protest is concerned with the classification of 20-inch, 22-inch, 
and 24-inch grousers and 15-inch semi-grousers. These grousers and 
semi-grousers were classified under the provision for parts of other 
tractors in item 692.35, Tariff Schedules of the United States (TSUS), 
with duty during the year 1971 at the rate of 6.5 percent ad valorem. 

The protestant claims that these grousers and semi-grousers are 
properly classifiable under the provision for parts of tractors suitable 
for agricultural use in item 692.30, TSUS and entitled to free entry. 

The protestant alleges that the classification of these grousers and 
semi-grousers under item 692.30, TSUS, with duty-free entry, at the 
port of New Orleans over a period of years constitutes an established 
and uniform practice which may not be changed if procedural require- 
ments concerning notice provided for in section 315(d), Tariff Act of 
1930, are not met. 

Information before the Bureau is that entries of the subject grousers 
have not been uniformly liquidated at ports throughout the United 
States under item 692.30, TSUS. Therefore, a uniform and established 
practice to classify these grousers and semi-grousers under item 692.30, 
TSUS, does not exist. 

In support of the contention that the grousers and semi-grousers are 
entitled to free entry under item 692.30, TSUS, the protestant cites a 
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Bureau letter dated September 26, 1966, concerning the dutiable status 
of various parts of tractors. That letter does not support such a claim 
because it does not mention specific tractor parts which are of the 
sinie class or kind as the grousers which are the subject of this pro- 
test. The cited letter merely lists those tractor models which the Bureau 
previously classified under item 692.30, TSUS. 

In order to qualify for free entry under item 692.30, TSUS, as parts 
of tractors suitable for agricultural use, it must be established that the 
grousers and semi-grousers are chiefly used with tractors that have 
been found to be suitable for agricultural use. Chief use has been 
defined in General Headnote 10(e) (i), TSUS, as “the use which ex- 
ceeds all other uses (if any) combined.” 

The Bureau is satisfied that the 20-inch, 22-inch, and 24-inch 
grousers involved are chiefly used with tractors that have been found 
to be suitable for agricultural use. Consequently, the grousers are en- 
titled to free entry under item 692.30, TSUS, as parts of tractors suit- 
able for agricultural use. 

There is not sufficient evidence before the Bureau to show that the 
15-inch semi-grousers are chiefly used with tractors that have been 
found to be suitable for agricultural use within the purview of item 
692.30, TSUS. Therefore, the 15-inch semi-grousers are classifiable 
under the provision for parts of other tractors in item 692.35, TSUS, 
with duty during the year 1971 at the rate of 6.5 percent ad valorem. 

Accordingly, you are directed to allow the protest as to the 20-inch, 
22-inch, and 24-inch grousers, and to deny the protest as to the 15- 
inch semi-grousers. The following statement should be inserted on 
the last line designated “Other” on Customs Form 19: “The claim with 
respect to the 20-inch, 22-inch, and 24-inch grousers has been allowed. 
The claim with respect to the 15-inch semi-grousers is denied.” 

Your file is returned. 

Sincerely yours, 
SALvATORE E. CaramMacno, 
Director 
Division of 
Classification and Value 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Protest Decisions 


(C.D. 4406) 


E. Diincuam, Inc. v. Untrep States 
Man-made fibers 


Merchandise, described on the invoices as “nylon 66, advanced 
waste in tow form”, consisting of a conglomeration of uncrimped 
nylon materials of mixed deniers, lusters, shades and cleanliness, 
snarls, broken filaments, irregular draw ratios, and faulty dye 
affinity, was produced from raw material consisting of nylon fila- 
ments which had been given a one-half turn or twist per inch and 
wound on bobbins, which material had various defects. It was proc- 

13 





14 CUSTOMS COURT 


essed by the creeling method by taking as many as 200 bobbins of 
various sizes and form and combining and splicing the material to 
form large slivers which were “piddled”, that is, packed in cartons 
so as to avoid tangling the sliver on itself. After importation, the 
material was combined with virgin tow to produce flock. 
Grourep FILAMENTS 

The merchandise is not classifiable as grouped filaments under 
item 309.30, Tariff Schedules of the United States, as modified, as 
that term is defined in headnote 3(e), schedule 3, part 1E, because 
the filaments have been twisted and are not substantially parallel. 
Classification is not based on the amount of the twist or the use 
of the merchandise. Although the Tariff Classification Study indi- 
cates that where the twist is slight and unintentionally introduced 
in the process of winding on holders, it may be disregarded, there is 
no evidence in the instant case that the twist was unintentional. 

Waste—Apvancep WASTE 

The imported merchandise is classifiable under item 309.75, Tariff 
Schedules of the United States, as modified, as advanced waste of 
man-made fibers, other than garnetted fibers. Neither the raw ma- 
terial nor the merchandise as imported could be used without fur- 
ther manufacture for its original intended purpose as yarn. Its 
subsequent use, after processing, with virgin tow to make flock is 
vastly different. The imported merchandise has been advanced by 
a method which by-passes garnetting but which results in a com- 
modity similar to waste which has been garnetted, and is not usable 
for its original purpose. 


Court No. 71-8-00856 
Port of Alexandria Bay 
[Judgment for plaintiff. ] 
(Decided February 7, 1973) 


Tompkins & Davidson (Allerton deC. Tompkins and Allan H. Kamnitz of 
counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Jordan J. Fiske, trial 
attorney), for the defendant . 

Rao, Judge: The merchandise involved in this case was entered 
at the port of Alexandria Bay, N.Y. on various dates in 1970 and 
1971. It is described on the invoices as dull or semi-dull “nylon 66, 
advanced waste in tow form”. It was assessed with duty under item 
309.30, Tariff Schedules of the United States, as modified by Presi- 
dential Proclamation 3822, T.D. 68-9, as grouped filaments of man- 
made fibers, in continuous form, valued not over 80 cents per pound, at 
11.9 cents or 10 cents per pound, depending upon the date of entry. 
It is claimed to be dutiable at 10 per centum or 9 per centum ad valorem 
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under item 309.75 of said tariff schedules, as modified, as advanced 
waste of man-made fibers, other than garnetted fibers. 

The pertinent provisions of the tariff schedules, as modified, are 
as follows: 


Schedule 3 
Part 1. Texrmz Fieers anp Wastes; YARNS AND THREADS 
Part 1 headnotes: 





1. For the purposes of this part— 

(a) the term “waste” means all fiber, yarn, and thread wastes, 
including wastes obtained in the production of continuous and 
noncontinuous fibers, yarns, and threads, such as gin motes, 
scutcher waste (incon tow), picker waste, card waste, top 
waste, comber waste (including noils), hackling waste (including 
tow), sliver waste, roving waste, ring waste, throwster (twister or 
plyer) waste, fly, sweepings, and willowed wastes, and including 

ber, yarn, and thread wastes obtained in the production of other 
textile products (i.e., products other than fibers, yarns, or threads) 
or otherwise obtained ; and 

(b) The term “advanced waste” means any of the above- 
mentioned wastes which have been cleaned, bleached, colored, 
or otherwise advanced, and includes fibers recovered by cleaning 
(except willowing), degumming, carbonizing, cutting, pickering, 
garnetting or similar processes from any of the above-mentioned 
wastes or from textile clippings or articles, new or used, whether 
or not such fibers or the wastes from which recovered have also 
been otherwise advanced, but does not include fibers which have 
been carded, combed, or similarly processed, or reusable yarns 
or threads. 

* ok * * * % * 


Subpart FE. —- Man-made Fibers 
Subpart E headnotes: 








* % * 


8 * * & 
% * % a * % % 


(e) the term “grouped filaments and 
strips” embraces two or more filaments or 
strips, as defined in (a), (b), (c), and (d) 
of this headnote, grouped together with 
the filaments or strips substantially paral- 
lel and not twisted, but the term does not 
include grouped filaments which have 
been subjected to processes such as twist- 
ing and untwisting, false twisting, crimp- 
ing, and curling, and which are usable as 
yarns; 

* * * * * % * 





495-199—73——-3 
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(g) the term “in continuous form,” as 
used with reference to filaments and strips, 
refers to such articles when over 30 inches 
in length; 


* % % oe * * 


Grouped filaments and strips (in continu- 
ous form), whether known as tow, yarns, 
or by any other name : 
Wholly of grouped filaments (except 
laminated filaments and plexiform 
filaments) : 
Of glass: 
Other: 
309.30 Valued not over 80 cents per pound 11.9¢ per Ib. 
‘ e e . * * [or 10¢ per Ib. ] 


% 


Waste, and advanced waste, of manmade 
fibers : 


Advanced: 


hk oe ok 


309.75 10% ad. val. 
[or 9% ad. val. | 

It is admitted by the pleadings that the merchandise consists of a 
conglomeration of uncrimped nylon materials of mixed deniers, mixed 
lusters, mixed shades, mixed cleanliness, snarls, broken filaments, 
irregular draw ratio, and faulty dye affinity. Plaintiff alleges that the 
material is nylon waste yarns no lenger usable as yarns and defendant 
that it is grouped nylon filaments. 

Plaintiff's first witness was Abraham J. Rosenstein, president of 
Hartford Spinning (Canada), Ltd., the producer of the imported 
merchandise. He has been responsible for the purchase, sale and manu- 
facture of his firm’s products since 1955. He had previously served as 
president of Hartford Spinning, Inc. of Unionville, Connecticut, and 
as president of Myrtle Knitting Mills, and had been associated with a 
research and development company which developed texturized yarns. 
As a result of his experience, he was familiar with man-made fibers 
and their subsequent processing except the chemical production of 
the fiber. 

Mr. Rosenstein had visited the factory of DuPont Company of 
Canada, Ltd. from whom the raw materials for the imported mer- 
chandise were purchased. He described the method of production as 
follows: A polymer in liquid form was forced through a disc or spin- 
neret with 20 little holes in it, and 20 very fine hair-like filaments 
came out. They were in an undrawn state in various sizes, were taken 
up on packages, passed on to a draw twister, and subjected to a 
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drawing process. Most of the elasticity was taken out and the filaments 
were given about a one-half turn or twist per inch to hold or compact 
them together. They were taken up on pirns or bobbins. 

The purpose of the DuPont plant which the witness visited was to 
produce nylon yarn and nylon staple fiber. He said that the yarns 
produced are given a very rigid inspection for tenacity, strength, uni- 
formity of denier, and the number of broken filaments in any given 
pound. The material is then rated first quality, second quality, third 
quality, and waste yarn not suitable for use in any kind of weaving or 
knitting. Defective merchandise is segregated in a separate area of the 
plant and designated as waste yarn. An illustrative sample was received 
in evidence as exhibit 1. It consists of a bobbin on which fibers are 
neatly wound except at the end where the material is fuzzy and tangled. 
The witness had previously examined the sample and testified that it 
had been subjected to a twisting process and had roughly a half-turn 
twist per inch. He said that it consisted of damaged material, yarn 
waste not suitable for yarn use. From a visual inspection he determined 
that the winding at one end of the bobbin and the small size of the pack- 
age would make it impossible to use the material as a regular yarn. He 
explained that because of the high speed production of knitted or 
woven fabrics, small packages could not be utilized, as a shutdown 
would be necessary every time a package ran out and a new one had to 
be tied in. The packages his firm received from DuPont varied in size 
depending upon the point at which the defect was discovered and 
production cut off. 

According to the witness, waste yarn could be cut or aspirated from 
the bobbins or processed by the creel method which his firm used. 
Thread waste obtained by the first two methods must be garnetted, 
and for some uses, also subjected to pin drafting or gilling to make the 
fibers parallel. It could then be utilized to make flock, or, after further 
refining and processing, yarns. 

Merchandise like exhibit 1 is purchased by Hartford as creelable 
waste yarn and is processed by taking 1s many as 200 bobbins in vari- 
ous sizes and forms and loading them on pegs in a creel. The ends of 
the yarns are pulled across a guide rail onto a winding unit making it 
into the form of a little sliver. This method by-passes garnetting. Dur- 
ing the process as one piece of material runs out another is spliced in 
by shooting a blast of air through three sections of the overlapping 
material. This creates fiber entanglement and locks them together. In 
a sample (exhibit 5), some of the fibers appear more or less parallel 
but they are interrupted by what looks like a knot, and is a joining or 
splice. It creates problems for the customer in using the product. but is 
unavoidable. The small sliver, which is a grouping of fibers, is then 
combined with 15 or 20 other slivers into a larger sliver, such as exhibit 
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6, approximating some arbitrary denier, such as half a million or 
450,000. 

This material is then packed in a carton by the use of a mechanical 
arm or piddler which snakes the material back and forth so as to avoid 
entangling it within itself and so that it can be withdrawn from the 
carton by the customer. Sometimes a sliver breaks and then another 
is spliced on in order to fill up the case. Another sample of the merchan- 
dise, consisting of somewhat tangled mass of fibers, tied together, was 
received in evidence as exhibit 8. The witness said that the merchan- 
dise as shipped was neatly folded into the carton and that exhibit 6, 
which is a portion of the material wrapped around cardboard, more 
nearly resembles the imported product. Both exhibits 6 and 8 have the 
defects of the material in the form of exhibit 1, including soil defects, 
broken filaments, irregular denier, snarls, and dye affinity, that is, the 
material cannot be dyed uniformly. 

Mr. Rosenstein testified that merchandise such as exhibits 6 and 8 
is a waste nylon sliver, not capable of use in spinning, weaving, knit- 
ting or braiding, without further processing. For spinning, the fibers 
would have to be crimped. He stated that the material could be crimped 
but that that would not be commercially feasible. 

The witness stated that the material was not tow as that is known in 
the trade on the ground that tow is a large mass of filaments, not 
twisted, uniform in luster, denier, tenacity, and total denier. It is a 
free grouping of filaments. Finishes may be applied to keep the fila- 
ments together and certain wrappers are used to keep the material from 
snarling, but it is not twisted. 

Exhibits 6 and 8, however, are yarns containing filaments that are 
twisted. They are not groups of free filaments. The filaments are not 
substantially parallel since they have been twisted. It is not in tow 
form although there is a similarity of appearance. 

Plaintiff’s second witness was David I. Walsh, senior vice-president 
of Microfibers, Incorporated, the purchaser of the imported merchan- 
dise. His duties include sales, product development, and quality con- 
trol relating to flock manufacture, as well as designing, building, and 
selling machines to produce flock. 

Mr. Walsh testified that he has seen and supervised the processing 
performed by his firm on merchandise like exhibits 6 and 8 (the Hart- 
ford material). Three or four cartons of such material are combined 
with eight or nine cartons of virgin first quality tow (obtained from 
DuPont) in a “tow range” to make flock. Only 30 percent of the Hart- 
ford material can be used since more than that will not go through the 
equipment without fiber wrap-ups, breaks, and stoppages which make 
it economically impractical to use 100 percent Hartford material. The 
DuPont material helps to carry the Hartford material through the 
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tow range. Because of splices, use of the Hartford material contributes 
to snag ends, snarls, production stoppages and miscuts. Flock made 
with 100 percent Hartford material is not an acceptable product. 
Nevertheless, because of material scarcities, it is economically feasible 
to use the Hartford product with tow to produce flock. 

Defendant called Newell D. Hale, who for 18 years has been vice- 
president in charge of sales and administration of the Hale Manufac- 
turing Company, processors of synthetic fibers, spinners, dyers, and 
weavers. His firm made nylon staple, nylon tow, and sold nylon waste 
and other tow and wastes. It weaved filament and spun goods, and spun 
yarn on the woolen system. Mr. Hale has been a director of the North- 
ern Textile Association for 4 years. 

The witness stated that he was familiar with merchandise like ex- 
hibit A (another illustrative sample of the imported merchandise) 
because his firm has manufactured a similar product since 1959 from 
raw material such as exhibit 1. He wcald describe and sell it as con- 
tinuous tow because the fibers are over 30 inches in length, and are rela- 
tively parallel. He considered the yarns in exhibit-A to be substantially 
parallel for the end use. He considered the filaments substantially 
parallel even though they were twisted on the ground that a half twist 
does not hurt parallelization any more than the piddling process does. 
He said that yarns would normally have a twist but grouped filaments 
would not. 

He considered merchandise like exhibit 1 to be off quality or re- 
classified yarns, and not waste because it is still in continuous form. 
The fact that it was not good quality or had varying lusters and 
deniers would not make it waste. It would be waste if it were slit 
with a knife and thrown in tangled condition into a carton or messed 
up with a pitchfork. Then it could not be taken out of a carton or off a 
ball warp without being tangled and would have to be garnetted or re- 
melted into fiber. 

According to the witness, merchandise like exhibit 1, if not too 
tangled, could be woven. Otherwise, it would have to be turned into a 
product like exhibit A, or air stripped and turned into waste. Mer- 
chandise like exhibit A, could be crimped, cut, and made into nylon 
staple for spinning on either the cotton system or the wool system or it 
could be turned into flock. In his opinion, crimping merchandise some- 
thing like exhibit 1 would be an easy process. The witness also stated: 

We buy this raw material on a steady basis, basically, from on> 
company and sometimes from various nylon producers. We buy it. 
analyze the product, analyze the market to determine whether it is 
more profitable for the manufacturer to put it into staple or put it 
into weaving, weaving filament, industrial cloths, or whether the 


bobbins that come over are so poor that we can’t make a tow. And, 
in that case, we strip them. 
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In the opinion of the witness exhibit 1 is a yarn but once it goes 
through the creeling process, it loses its character as yarn and is only 
a group of filaments. It could not be used as yarn. It could not be used 
for spinning or weaving without further processing. As is, it could be 
used only as a stuffer w ‘ith braid around it. In his opinion, neither ex- 
hibit 1 nor exhibit A is waste even though defective. 

Plaintiff has the two-fold burden in the instant case of proving that 
the classification of the merchandise as grouped filaments by customs 
officials is incorrect and of establishing that the claimed classification 
as advanced waste is proper. Bob Stone Cordage Co. et al. v. United 
States, 51 CCPA 60, 65, C.A.D. 838 (1964) ; Hayes-Sammons Chemical 
Co. v. United States, 55 CCPA 69, 72, C.A.D. 935 (1968). 

The first question then is whether the imported merchandise is 
“orouped filaments” within the meaning of the tariff schedules. The 
definition of said term in headnote 3(e), schedule 3, part 1E, supra, 
requires that the merchandise consist of two or more filaments, grouped 
together, with the filaments substantially parallel and not twisted. The 
term does not include grouped filaments which have been subjected to 
processes such as twisting and untwisting ,crimping and curling, which 
are usable as yarns, According to the superior heading to item 309.30, 
the name or designation of the merchandise, as tow, yarn, or otherw in, 
is immaterial. 

The material involved here when first extruded from the spinnerette 
consisted of filaments. They were given a half twist per inch, which, 
according to the witness Rosenstein, converted them into yarns. He said 
the filaments in the imported merchandise were not substantially paral- 
lel since they had been twisted. Mr. Hale’s view was that in the creel- 
ing process the material had ceased to be yarn but had become grouped 
filaments and that the filaments were substantially parallel in spite of 
the twist. 

The definitions in the headnotes to schedule 3, part 1K, make arbi- 
trary distinctions on the basis of the physical form of man-made fibers. 
Form rather than use is the criterion, in contradistinction to the provi- 
sions in paragraph 1301 of the Tariff Act of 1950. Tariff Classification 
Study, November 15, 1960, Schedule 5, pp. 44-51; LeJeune, Ine. \ 
United States, 67 Cust. Ct. 301, C.D. 4289 (1971); Wedemann &: 
Godknecht, Inc. a/e Burlington Industries, Inc., et al. v. United 
States, 59 Cust. Ct. 475, C.D. 3199, 275 F. Supp. 1017 (1967), appeal 
dismissed 55 CCPA 115 (1968). 

As to grouped filaments, the Tariff Classification Study, Schedule 3, 
pp. 47-48, 50, states: 

Headnote 2(e) {now 3(e)] relates to “grouped filaments and 
strips”. The provisions of paragraph 1 301 | Tariff Act of 19: 0 | 
for grouped filaments relate to the so-called “zero-twist” filaments. 
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Grouped filaments in the provision applicable to such filaments of 
150 denier or more include the so-called “tow” used in the pro- 
duction of staple for spun yarns. The provisions in paragraph 
1301 also include such filaments of denier sizes usable as “zero- 
twist” yarns. The headnote excludes from grouped filaments those 
“which have been subjected to processes such as twisting and un- 
twisting, false twisting, crimping. and curling, and which are 
reusable as yarns.” This language is included to clarify the status 
of so-called “texturized” yarns some of which when under tension 
have filaments that are substantially parallel but when relaxed 
show the effects of the special processing. 
ok a ae % * * * 

Mention has been made above that the provisions in paragraph 
1301 for grouped filaments relate to the “zero-twist” filaments 
and include the so-called “tow” used in the production of staple 
for spun yards and also include denier sizes usable as yarns. The 
grouped filaments covered include “tow”, “yarn” or other fila- 
ments, so long as the filaments in the group are “substantially 
parallel and not twisted”. This language, of course, is not intended 
to preclude the classification under these provisions of grouped 
filaments with a slight twist unintentionally introduced in the 
process of winding such filaments on holders. 


The instant merchandise contains filaments grouped together, but 
the filaments have been twisted and are not substantially parallel. 
Under the statutory language, the amount of the twist is not sig- 
nificant. Although well aware that there were materials known as 
“zero-twist” yarns, and that twists varied, Congress did not provide a 
classification based on the amount of twist or the use of the merchan- 
dise. If the filaments are twisted, they are not grouped filaments ac- 
cording to the definition. The Tariff Classification Study indicates that 
where the twist is slight and unintentionally introduced in the process 
of winding on holders, it may be disregarded. However, there is no 
evidence in the instant case that the twist was unintentional. Accord- 
ing to the record, the twist was imparted by the draw twister to hold 
the filaments together and not incidently in the course of winding on 
holders. 

There is no evidence that the twist was removed in the creeling 
process. On the contrary, during the operation the material was spliced 
from time to time, entangling the fibers or filaments so that they 
could not be substantially parallel throughout. In referring to the 
splicing operation, Mr. Rosenstein testified at one point that it en- 
tangled the filaments and in another that it entangled the fibers. It is 
unlikely that it could have left the filaments substantially parallel, 
even if they had not been twisted. Therefore, the merchandise as im- 
ported did not become grouped filaments after creeling. 
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In view of the definition and the evidence presented, I conclude 
that the imported merchandise is not classifiable as grouped filaments. 

The next question is whether it is properly dutiable as advanced 
waste, other than garnetted fibers. 

Waste, insofar as schedule 3, part 1 is concerned, means all fiber, 
yarn and thread wastes, including wastes obtained in the production 
of continuous fibers, yarns, and threads and those obtained in the pro- 
duction of other textile products. Headnote 1(a), schedule 3, part 1, 
supra. 

Waste, under tariff statutes, does not presuppose that an article is 
absolutely worthless, but that it is not susceptible of being used for 
the purposes for which merchantable material of the same class is 
suitable. Patton v. United States, 159 U.S. 500 (1895). In an oft-quoted 
statement in Harley Co. v. United States, 14 Ct. Cust. Appls. 112, 
T.D. 41644 (1926), the court said (p. 115) : 


In the tariff sense, waste is a term which includes manufactured 
articles which have become useless for the original purpose for 
which they were made and fit only for remanufacture into some- 
thing else. It also includes refuse, surplus, and useless stuff result- 
ing ‘from manufacture or from manufactur ing processes and 
commercially unfit, without remanufacture, for the purposes for 
which the original material was suitable and from which material 
such refuse, surplus, or unsought residuum was derived. The latter 


class of waste might be appropriately designated as new waste 
and includes such things as tangled spun thread, coal dust, broken 
or spoiled castings fit only for remanufacture. ee [Emphasis 
supplied. | 


More recently, in United States v. David Studer et al., 57 CCPA 
122, C.A.D. 990, 427 F.2d 819 (1970), it was held that old printing 
blocks incapable of use for their original purpose of printing, but 
which were sold and used, without further manipulation, as wall deco- 
rations, were waste, even though it was not necessary to remanufacture 
them for their new use. 

In Cheltenham Supply Corp. v. United States, 63 Cust. Ct. 271, C.D. 
3908, 306 F. Supp. 472 (1969), cellophane manufactured for use for 
packaging foods that were to be frozen, which was so defective as to 
be unsatisfactory for that purpose, but which was processed for a new 
use, was held to be waste because it could not be utilized as originally 
intended. According to the record, it had no use whatever prior to its 
remanufacture. Although its subsequent use was for wrapping and 
packaging products other than frozen foods, the court held that there 
was a vast difference between those uses and the original intended use. 

As to textile materials, it has been held that mixed wastes thrown off 
at various stages of manufacturing rayon staple fiber, not uniform in 
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denier, cut, luster, or color, and not good delivery for rayon staple fiber, 
were classifiable as waste of rayon. A. L. Erlanger Co., Inc. v. United 
States, 35 Cust. Ct. 189, C.D. 1742 (1955); Dolliff & McGrath v. 
United States, 40 Cust. Ct. 560. Abstract 61961 (1958). Contra, where 
the wastes were separated and could be spun without further process- 
ing, or where the yarn, although damaged, had all the characteristics 
of yarn and could be used for some purposes without further process- 
ing. Alintex, Inc., et al. v. United States, 53 CCPA 94, C.A.D. 883 
(1966) ; C. J. Tower & Sons of Buffalo, Inc. v. United States, 56 Cust. 
Ct. 274, C.D. 2688 (1966). 

In the instant case, the weight of the evidence indicates that mer- 
chandise like exhibit 1 was defective and could not be used for its 
original purpose as yarn without further processing. It had to be cut 
or aspirated from the bobbins and garnetted or subjected to other 
processes, or made into a product like exhibits 6, 8, and A by the creel- 
ing method. Its subsequent use, after processing, as a component mate- 
rial with virgin tow in making flock is vastly different from its intended 
purpose as yarn. 

While Mr. Hale said that merchandise like exhibit 1 could be woven, 
he admitted that if it were too tangled, it could not be, and would have 
to be made into a product like exhibit A or air stripped and turned into 
what he called waste. In his view waste was material not in continuous 
form, was tangled, and could not be pulled out of a carton or off a ball 
warp. This is not in accord with the construction of the term waste for 
tariff purposes. Where he would draw the line between merchandise 
which could be woven and that which was too tangled for that purpose 
was not brought out in his testimony. His firm apparently bought a 
variety of raw materials and then decided, after inspecting them and 
analyzing the market, what it would be most profitable to produce. 

The imported merchandise has been advanced from the condition of 
exhibit 1 by the creeling process, but it is still waste, not usable for 
spinning or weaving without further manufacture. The only possible 
use for the merchandise as is, which was mentioned by Mr. Hale, is as 
a stuffer. Even in manufacturing flock, it could only be used in a 
limited quantity and combined with virgin tow in order to make a 
commercially acceptable product. Such merchandise falls within the 
definition of “advanced waste” in headnote 1(b), schedule 3, part 1, 
supra, having been further processed by a method which by-passes 
garnetting but results in a commodity similar to waste which has been 
garnetted, and is not usable for its original purpose. Since it has not in 
fact been garnetted, it is classifiable as other advanced waste under 
item 309.75, supra. 

The claim that the imported merchandise is properly dutiable at 10 
per centum or 9 per centum ad valorem, depending upon the date of 

495-199—73——4 
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entry, under item 309.75, Tariff Schedules of the United States, as 
modified, as advanced waste of man-made fibers, other than garnetted 
fibers, is sustained. Judgment will be entered accordingly. 


(C.D. 4407) 
Mirsvi & Co. (U.S.A.), Inc. «. Unirep STates 
Electric equipment 


Combination article consisting of a lamp/clock/radio is properly 
classifiable as an entirety under item 688.40 of the tariff schedules 
as “[e]lectrical articles * * * not specially provided for”, and not 
under separate provisions for the lamp and clock/radio components. 
Thus, the lamp portion was erroneously assessed under item 653.40 
which provides for illuminating articles of base metal, and the 
clock/radio portion erroneously assessed under item 685.22 which 
provides for “reception apparatus” whether or not incorporating 
clocks. The importation is a new and distinct article of commerce. 
V. Alewander & Company, Inc. v. United States, 59 Cust. Ct. 510, 
C.D. 3212, 276 F. Supp. 573 (1967). 

‘Lock MovemMents—Dtars anp Hanps—Enrinerres—Ciock Move- 
MENT CoMPONENTS OF CompBrnaTiIon ArticLES—ITEM 720.14 
Headnote 5 of schedule 7, part 2, subpart E requires that clock 

movements and their dials which are imported in combination arti- 
cles be constructively separated from the latter and assessed with 
the same rate of duty that would have applied if they had been 
imported separately. Accordingly, the clock movement component 
herein, which is American-made but fitted with a Japanese dial and 
hands, was properly constructively segregated and separately as- 
sessed as an entirety under item 720.14 of the tariff schedules which 
provides for “[c]lock movements, assembled, * * * with dials or 
hands whether or not assembled thereon”. 

Trem 807.00—ALLOWANCE FoR AMERICAN-MapE ComMpoNEN?T 
In assessing duty under item 720.14 of the tariff schedules upon 

the full value of the clock movements and their dials, as required by 
headnote 5 of schedule 7, part 2, subpart E. allowance was properly 
made in liquidation, pursuant to item 807.00 of the tariff schedules, 
for the value of the American-made component of the movement 
which was assembled abroad. Plaintiff’s claim that the entire com- 
bination article, including dial and hands, is dutiable under item 
688.40, with allowance for the American-made clock movement com- 
ponent, is overruled. A clock movement imported with dial and 
hands is dutiable as an entirety albeit an allowance may be made 
for the American-made component thereof. 

Ap Vatorem EQuivatent Rate or Dury 


Plaintiff’s claim that the regional commissioner improperly uti- 
lized an ad valorem equivalent rate of duty instead of the combina- 
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tion rate provided for in item 720,14 of the tariff schedules is without 
substance inasmuch as the amount of duty assessed on the merchan- 
dlise is the same in either case. 


Protest 70/15801 against the decision of the regional commissioner of customs 
at the port of New York 


[Judgment in part for defendant and in part for plaintiff. ] 
(Decided February 7, 1973) 
Barnes, Richardson & Colburn (Earl R. Lidstrom and Hadley 8S. King of coun- 
sel) for the plaintiff. 
Harlington Wood, Jr., Assistant Attorney General (Gilbert L. Sandler, trial 


attorney ), for the defendant. 


Rr, Judge: The legal question presented in this case pertains to 
the proper rate of duty to be assessed on certain merchandise de- 


scribed on the customs invoice as “Transistor Clock Lamp Radio 


‘Viscount Brand’. It was imported from Japan and was entered at 
the port of New York in October 1967. The importation, by admis- 
sion in the pleadings, is a “combination article consisting of a radio, 
a clock movement, and a lamp.” It is not disputed that the clock move- 
ment is American-made and is fitted with a dial and hands of Jap- 
anese origin. 

The lamp portion was assessed at 19 per centum ad valorem under 
item 653.40 of the Tariff Schedules of the United States [TSUS] 
which covers illuminating articles and parts thereof, of base metal. 
The clock/radio portion was assessed at 1214 per centum ad valorem 
under TSUS item 685.22, which provides for “[1]adiotelegraphic and 
radiotelephonic * * * reception apparatus * * * whether or not 
incorporating clocks * * *”, 

The regional commissioner of customs further determined that the 
clock movement, dial and hands were subject the to requirements of 
headnote 5 of schedule 7, part 2, subpart E of the tariff schedules. 
Tfeadnote 5 reads as follows: 

“5. Combination Articles Containing Watch or Clock Move- 
ments.—A watch or clock movement (and its dial, if any) in a 
combination article is classifiable under the provision applicable 
to such combination article, but, in determining the duties on the 
combination article, the movement (and its dial, if any) shall be 
constructively separated therefrom and assessed with the same 
rate as would have applied if it had been imported separately. 
In such circumstances, the movement and its dial shall also be 
subject to the same marking requirements provided for in head- 
note 4 of this subpart. However, such separate assessment and 
special marking shall not be applicable to movements which, 
when imported, are installed as the usual equipment of vehicles 
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or craft provided for in part 6 of schedule 6 or as integral and 
essential parts of laboratory, industrial, or commercial apparatus 
or equipment.” 

The clock movement, dial and hands were accordingly assessed un- 
der TSUS item 720.14 which provides for clock movements with dials 
or hands whether or not assembled thereon, valued over $2.25 but not 
over $5 each. 

Item 720.14 reads as follows: 


“Clock movements, assembled, without 
dials or hands, or with dials or hands 
whether or not assembled thereon : 
ue % mk x % * 
Other clock movements: 
* me a at * * 
720.14 Valued over $2.25 but not over $5 each... 75¢ each 
+32.5% 
ad val. + 
12.5¢ for 
each jewel, 
if any” 


In assessing duty, allowance was made for the clock movement as 
a product of the United States, which was assembled abroad into the 


imported article, and thereby entitled to duty-free entry pursuant to 
TSUS item 807.00. This item provides as follows: 


807.00 Articles assembled abroad in whole or in 
part of fabricated components, the 
product of the United States, which 
(a) were exported in condition ready 
for assembly without further fabrica- 
tion, (b) have not lost their physical 
identity in such articles by change in 
form, shape, or otherwise, and ay aes 
not been advanced in value or improved 
in condition abroad except by being 
assembled and except by operations 
incidental to the assembly process such 
as cleaning, lubricating, and painting-. A duty upon the 
full value of 
the imported 
article, less 
the cost or 
value of such 
products of 
the United 
States (see 
headnote 3 of 
this sub- 
part) ” 
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Headnote 3 of schedule 8, part 1, subpart B provides: 


“3. Articles assembled abroad with components produced in the 
United States.—The following provisions apply only to item 807.00: 


(a) The value of the products of the United States assembled into 
the imported article shall be— 

" the cost of such products at the time of the last purchase; or 
(11) if no charge is made, the value of such products at the time 
of the shipment for evportation, as set out in the invoice and 
entry papers; * * *, 

(b) The duty on the imported article shall be at the rate which 
would apply to the imported article itself, as an entirety without con- 
structive separation of its components, in its condition as imported if it 
were not within the purview of this subpart. If the imported article is 
subject to a specific or compound rate of duty, the total duties shall be 
reduced in such proportion as the cost or value of such products of the 
United States bears to the full value of the imported article.” 


The assessment was established as follows: the clock movement, 
dial and hands were appraised at a unit value of $2.79; the “American” 
component of this value, i.e., the movement, was appraised at $2.30 and 
duty allowance was made therefor in accordance with item 807.00; and 
the difference or balance of 49 cents, which admittedly represented 
“transportation costs of the American goods to Japan, hands and dials 
of Japanese origin and a portion of the cost of assembling the Ameri- 
can goods into the imported article”. was assessed for duty under item 
720.14. However, instead of applying the combination rate specified 
therein (75¢ each plus 32.5 per centum ad valorem plus 12.5¢ for each 
jewel, if any), the ad valorem equivalent rate of 59.3 percent was used. 
This may be gleaned from the red ink notations placed on the Special 
Customs Invoice by the commodity specialist, which show how the 
clock movements were appraised and advisorily classified. The nota- 
tions read as follows: 


“clock movement App’d at $2.79 each, net, packed ADV Value 
derived as follows=American Clock movements App’d at $2.30 
each= 807.00 Free Balance of Value, 49¢ Dutiable, at the R/A 
Equivalent Rate of 59.3% under item 807.0020 720.1420” 


No appeal was taken and, after the appraisements became final, the 
merchandise was classified in liquidation in accordance with the ad- 
visory classification. The lamp and radio portions of the combination 
article were entered and appraised at the invoiced unit values of $1.30 
and $6.54, respectively. 

Against this background, plaintiff advances the following claims: 
1) that the imported lamp/clock/radio is constructed, imported and 
sold as a single entity, and is therefore dutiable as an entirety at 1114 
per centum ad valorem under TSUS item 688.40 as “[e]lectrical arti- 
cles * * * not specially provided for’; 2) that the portion of the arti- 
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cle valued at 49 cents was erroneously assessed under item 720.14 as it 
is not a “clock movement”, but is properly dutiable either at the rate 
claimed applicable to the combination article (1114 percent under item 
688.40) or, alternatively, at the rate at which the clock/radio was 
assessed (1214 percent under item 685.22) ; and 3) that the government 
erred in assessing this portion at an ad valorem equivalent rate of duty. 

Defendant concedes that the importation is properly dutiable as 
an entirety, but contends that the assessment of the portion of the 
merchandise under the “clock movement” provision was proper, as 
was the utilization of an ad valorem equivalent rate of duty. 

The Entireties Claim 


The imported article, as represented by exhibit 1, consists of an 
alarm clock and radio enclosed together in a plastic case to which a 
small plastic “box” containing a transistor is attached on the left-hand 
side. A transistor lamp is attached to the clock/radio through a small 
aperture at the top of the case. The lamp and radio may be operated 
independently of each other, or together, while the clock runs con- 
tinuously. Since the importation has only one electric plug, the clock, 
radio and lamp operate from a common electric power source. 

The importation, 2s is evident from the exhibit, is more than a clock, 
a radio, or a lamp. It consists of three distinct independently fune- 
tioning components incorporated into one integral unit. It is a new 
commercial article with a distinct and unique character of its own. See 
Sherriff-Guerringue, Inc. v. United States, 62 Cust. Ct. 711, C.D. 3852 
(1969). As stated in V7. Alexander & Company, Inc. v. United States, 
59 Cust. Ct. 510, 514, C.D. 3212, 276 F. Supp. 575, 576 (1967), “fajn 
article will be excluded from its normal provision when, by virtue of 
joinder with another article, it becomes an inseparable part of a multi- 
function entity. That is to say, when the change undergone is no longer 
merely an evolutionary advance or the addition of a subsidiary auxil- 
iary part, the changed article becomes more than that which it formerly 
was.” See also Dollar Trading Corp. v. United States, 67 Cust. Ct. 308, 
C.D. 4290 (1971), afd, 60 CCPA—, C.A.D. 1074 (1972): Robert L. 
Groff, Inc. v. United States, 62 Cust. Ct. 267, C.D. 3740 (1969). 

It is, therefore, the determination of the court that the merchandise 
which was constructed and imported as a single physical entity, is 
properly dutiable as an entirety. In the absence of a more specific 
provision that embraces the imported merchandise (TSUS General 
Interpretative Rule 10(c)), it is properly dutiable, as claimed, under 
item 688.40 as electrical articles not specially provided for, at 1114 
per centum ad valorem. 
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Claim Pertaining to Clock Movements 

The fundamental question presented pertains to the applicability 
of headnote 5 of schedule 7, part 2, subpart E to that portion of the 
imported article valued at 49 cents each and assessed under the pro- 
vision for “[c]lock movements * * * with dials or hands whether or 
not assembled thereon” which are “valued over $2.25 but not over 
$5 each”. 

Plaintiff contends that headnote 5 is “neutral to the issue” in that 
it refers only to movements, and that “* * * when the Regional Com- 
missioner separated the movement, valued at $2.30, from the clock/ 
radio and assessed it at a free rate, the purpose and directive of Head- 
note 5 was fulfilled and has no furtier bearing on the matter”. (Brief 
at 17.) (Emphasis in original.) The “remainder”, plaintiff urges, is 
outside the purview of headnote 5 as it is not a movement. 

Defendant, on the other hand, claims that the imported combination 
article incorporates a clock movement which includes an American- 
made component. It urges that headnote 5 is applicable to all clock 
movements in combination articles (with certain stated exceptions) 
whether or not they include American-made components coming 
within the ambit of item 807.00. 


Hfeadnote 5 provides that 


“4 watch or clock movement (and its dial, if any) in a combina- 
tion article is classifiable under the provision applicable to such 
combination article, but, in determining the duties on the combi- 
nation article, the movement (and its dial, if any) shall be con- 
structively separated therefrom and assessed with the same rate 
as would have applied if it had been imported separately. * * *” 
It is to be noted that it was added to the tariff schedules by the Tariff 
Schedules Technical Amendments Act of 1965, Public Law 89-241, 79 


Stat. 933, 946. Its purpose was to apply the old “constructive segrega- 


tion” theory developed under earlier tariff acts in order to assess all 
watch and clock movements and their dials, if any, at the applicable 
rate for watch and clock movements (and dials). For the legislative 
history of item 807.00 see United States v. Baylis Brothers Co., 59 
CCPA—, C.A.D. 1026 (1971). Hence, with respect to the proposed 
amendment, Senate Report No. 530 to accompany H.R. 7969 (Pub. L. 
89-241) states, in pertinent part: 

“Section 65. Combination articles containing watch or clock 
movements.—This provision eliminates a potential avoidance 
device by restoring the rules of the old tariff structure under 
which combination articles which included a watch or clock 
movement (such as a barometer-thermometer-clock, or a clock- 
radio) were dutiable on the basis of the separate items. Under the 
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present schedules, which provide a single rate for the combina- 
tion article, it is possible to avoid the higher rate on clocks and 


watches by combining them with a low value thermometer, for 
example. 


This provision also makes a conforming change in the rate ap- 
plicable to certain of such combination articles to eliminate the 
weight given to the clock or watch in the set; * * *.” U.S. Code 
Cong. & Admin. News, 89th Cong., 1st Sess. 1965, Vol. 2, p. 3446. 
(Emphasis added.) 

It is noted that the report uses the terms “clock” and “clock move- 
ment” interchangeably. As indicated in the Senate Report, headnote 5, 
subject to the stated exceptions, by its very language cuts across and 
prevails over all provisions for combination articles incorporating 
clock movements and dials. Therefore, all clock movements and their 
dials must be constructively separated from the combination article 
and assessed with the same rate of duty that would have applied if the 
clock movements and their dials had been entered separately. 

There is no difficulty reconciling this statutory directive with the 
eo nomine duty provisions for clock movements imported with their 
dials, such as item 720.14, or with the duty-free provisions for Ameri- 
can goods returned, such as item 807.00. The essential requirement in 
its application to these provisions in the tariff schedules is that the 
clock movement and its dial be treated as a separate entry. 

Item 807.00 provides for “[a] duty upon the full value of the 
imported article, less the cost or value of such products of the United 
States”. Headnote 3(b) of schedule 8, part 1, subpart B provides: 


“(b) The duty on the imported article shall be at the rate which 
would apply to the imported article itself, as an entirety without 
constructive separation of its components, in its condition as im- 
ported if it were not within the purview of this subpart. If the 
emported article is subject to a specific or compound rate of duty, 
the total duties shall be reduced in such proportion as the cost or 
value of such products of the United States bears to the full value 
of the import article.” (Emphasis added.) 


The “imported article” of item 807.00 and its governing headnote 
3(b) is, in this case, the clock movement (and its dial) which, by vir- 
tue of the headnote 5 mandate, must be treated as a separate item, and 
which, as required by both headnotes 5 and 3(b), must be assessed 
separately at the rate of duty applicable thereto. 

Plaintiff claims that the regional commissioner erred by construc- 
tively separating the hands and the dial along with the American- 
made clock movement for purposes of headnote 5. Inasmuch as 
headnote 5 mandates the constructive segregation and assessment of 
movements and their dials, if any, from combination articles, plaintiff 
is clearly in error in urging that dials are not within its purview. 
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Plaintiff claims further that the “hands” are also outside the scope 
of headnote 5 in that they are not “movements” and states that “a 
movement is and always has been a movement, the hands are and al- 
ways have been hands”. (Reply brief, page 4.) (Emphasis in original.) 
This claim is likewise without merit since under TSUS, the Tariff Acts 
of 1930 and 1922, and earlier tariff statutes, watch or clock movements 
imported assembled with hands and dials have been assessed as entire- 
ties as watch or clock movements. See headnote 2 of schedule 7, part 2, 
subpart E. 

The legislative history of subpart E of schedule 7, part 2 (“Watches, 
Clocks, and Timing Apparatus”) indicates very clearly the intent to 
classify and assess hands and dials imported with their movements 
(watch or clock) as entireties under the appropriate provision for 
such movements whether or not the hands and dials are assembled 
thereon. This may be gleaned from the hearing held by the United 
States Tariff Commission on July 14, 1959 in Washington on this sec- 
tion of the proposed revised tariff schedules, as reported in the 7'ariff 
Classification Study, Explanatory and Background Materials, Sched- 
ule 7, November 15, 1960, pages 720 et seg. As a result of questions 
raised at this hearing, the superior headings to the watch and clock 
movement provisions (items 716.05-719 and 720.10-720.18, inclusive) 
were subsequently amended to read as they now appear in the tariff 
schedules to ensure the treatment of movements entered with dials and 


hands as entireties. The superior heading to the watch movement pro- 
visions reads : 


“Watch movements, assembled, without dials or hands, or with 
dials or hands whether or not assembled thereon”. 


As noted, these provisions are a carryover from prior tariff statutes 
under which dials and hands imported assembled on movements were 
classified as an entirety with the movements at the applicable rate for 
such movements. Thus, for example, as prior to TSUS, watches had 
not been provided for eo nomine under the Tariff Acts of 1897 down 
through 1930. See Concord Watch Co., Inc. v. United States, 41 CCPA 
13, C.A.D. 523 (1953). Therefore, watch movements and watch cases 
were held to be dutiable as separate entities. Accordingly, if a com- 
plete watch, or a clock incorporating a complete watch movement, 
were imported, the case was held to be separately dutiable from the 
movement; and the movement, complete with dial and hands, was as- 
sessed as a watch movement. United States v. Continental Lemania, 
Ine., 21 CCPA 192, T.D. 46726 (1933) ; United States v. John Wana- 
maker, Philadelphia, Inc., 20 CCPA 367, T.D. 46132 (1933) ; United 
States v. European Watch & Clock Co., 11 Ct. Cust. Appls. 363, T.D. 
39160 (1922) ; United States v. Strasburger & Co., 9 Ct. Cust. Appls. 


495-199—73 5 
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138, T.D. 37982 (1919) ; Racine et al. v. United States, 99 F. 557 (S.D. 
N.Y. 1899), affd., 107 F. 111 (2d Cir. 1901). In the John Wanamaker 
case the merchandise consisted of a leather handbag with an attached 
strap watch. It was held to be dutiable as three distinct entities, namely, 
a pocketbook in chief value of leather, a watch movement, and a watch 
case, under the eo nomine provisions therefore in the Tariff Act of 1930. 
Plaintiff relies upon statement found in Didisheim Co. (Ince.) v. 
United States, 13 Ct. Cust. Appls. 647, 648, T.D. 41487 (1926), that— 
“The mechanism of a watch when not inclosed in a case or fitted 
with a dial or hands would be a watch movement.” 
It is to be noted, however, that the court, in the Didisheim case, held 
that the merchandise therein, a stop watch known as a timer, and de- 
scribed as— 
“* * * a pocket mechanism inclosed in a round case, equipped 
with a dial and two hands * * *.” Ibid. (Emphasis added.) 
was properly classifiable under paragraph 367, Tariff Act of 1922, as 
“lw ]atch movements whether imported in cases or otherwise * * *,” 
The court stated : 


“* * * Tt keeps and indicates time for a half hour, is actuated 
by a coil spring regulated by a train of wheels and a balance wheel 
and denotes time by the movement of hands over a graduated and 
figured dial. * * * The registering of seconds, fifths of a second, 


minutes and thirds of a minute for a half hour is accomplished 
by a watch mechanism inclosed in a case. The goods are therefore 
watch movements inclosed in a case and are precisely described in 
paragraph 367.” /d. at 649. (Emphasis added.) 


Inasmuch as clocks, unlike watches, were provided for in prior 
tariff statutes, clocks and clock movements imported in the same ship- 
ment, although packed separately, were held dutiable as entireties 
under the provision for clocks, rather than as separate entities. Oliver 
Enders v. United States, 72 Treas. Dec. 790, 'T.D. 49312 (1937). See 
also Berg Importing Co., James Loudon & Co., Inc. v. United States, 
32 Cust. Ct. 210, C.D. 1604 (1954). 

However, where earthenware clock case sets were held separately 
dutiable from their movements because they were specially provided 
for under paragraph 211, Tariff Act of 1922, as “[e]arthenware * * * 
clock cases with or without movements”, the complete clock movement 
with dial and hands was assessed as a unit under the clock movement 
provision of paragraph 368 of that act. C. A. Haynes & Co. v. United 
States, 62 Treas. Dec. 558, T.D. 46007 (1932) ; accord, Transatlantic 
Clock & Watch Co. v. United States, 60 Treas. Dec. 1337, Abstract 
17677 (1931). See also C. J. Tagliabue Mfg. Co. v. United States, 21 
CCPA 221, T.D. 46751 (1933). 
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In short, although plaintiff strains for a more restricted meaning, the 
term “movement” for tariff purposes, has long embraced the imported 
article equipped with “hands”. Accordingly, absent any evidence of 
contrary Congressional intent, the court must conclude that the term 
“clock movement”, as used in subpart E, headnote 5 of schedule 7, 
part 2, was not intended to have a meaning or effect different from that 
attached to its use elsewhere in subpart EK. To hold otherwise would 
distort the stated purpose and intent of the Customs Simplification Act 
of 1954 (which directed the Tariff Commission to revise and consoli- 
date the tariff classification schedules) to eliminate anomalies and il- 
logical results in the classification of articles. Tariff Classification 
Study, Submitting Report, November 15, 1960, 1, 42, e¢ seg. Further- 
more, it would do violence to the general rule that statutes in pari 
materia must be construed together. Goat and Sheepskin Import Co. 
et al. v. United States, 5 Ct. Cust. Appls. 178, T.D. 34254 (1914) ; 
Judson-Sheldon Corp. v. United States, 22 Cust. Ct. 111, C.D. 1168 
(1949), aff'd, United States v. Judson-Sheldon Corp., 37 CCPA 89, 
C.A.D. 424 (1950). 

It is, therefore, the determination of the court that, in accordance 
with headnote 5, the “clock movement” (including the hands) and dial 
were properly constructively separated from the imported combina- 
tion article for assessment under item 720.14, as clock movements with 
dials or hands whether or not assembled thereon. 


The Ad Valorem Equivalent Rate Question 





Plaintiff’s final claim relates to the alleged erroneous application of 
an ad valorem equivalent rate (59.3%) to the dutiable portion of the 
constructively separated clock movement and dial. It appears that the 
basis of plaintiff’s objection is the failure of the regional commissioner 
to assess this portion at the 1114 percent rate claimed for the lamp/ 
radio portion of the imported combination article. Plaintiff, on page 5 
of its reply brief, contends: 


“We have not attacked the use of an ad valorem equivalent rate 
generally -— only when used in the case of an ‘imported article’ 
which is dutiable at an ad valorem rate. 

In this case the plaintiff is certainly aggrieved. If the $0.49 por- 
tion involved herein is dutiable at 59.3%, as assessed, the importer 
is paying more duty than if the $0.49 portion is dutiable at 11.5%, 
as claimed.” 


Since the court has determined that the clock movement and dial are 
dutiable at the rate assessed under item 720.14, this claim is rendered 
moot, Furthermore, plaintiff does not dispute defendant’s contention 
that, no matter how the rate of duty under item 720.14 might have been 
calculated, the amount assessed thereunder would have been the same. 
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Therefore, the court need not consider the property of the method used 
herein to calculate the duty on the clock movement. 

In view of the foregoing the claim for assessment of the imported 
combination lamp/clock/radio as an entirety under item 688.40 at 1114 
percent is sustained, subject to the constructive separation, pursuant to 
headnote 5 of schedule 7, part 2, subpart EF, of the entire clock move- 
ment (and dial). The assessment upon the full value of the clock move- 
ment and dial under item 720.14, less the duty allowance for the 
American-made component as provided for in item 807.00, at the ad 
valorem equivalent rate of 59.3 percent, is affirmed. Judgment will be 
entered accordingly. 





Decisions of the United States 
Customs Court 


Review Decision 
(A.R.D. 312) 
J. Tower & Sons or Niagara, Inc. v. Untrep States 
Vulcanizing equipment 


Suesiprary Corporation Nor Necrssartry AGrent or Irs Parent 
CoMPANY 


A corporation does not become an agent of another corporation 
merely because a majority of the voting shares is held by the other. 
Buyer-SetLer AND Princrpat-AGentT ReLationsuirs DistiInGuIsHED 
The decisive consideration which distinguishes a principal-agent 
relationship from a buyer-seller relationship is the right of the 
principal to control the conduct of the agent with respect to the 
matters entrusted to him. Which of these relationships exists is to 
be determined by the substance of the transaction—not by the 
labels the parties attach to it. No single factor is determinative; 
rather, the relationship is to be ascer tained by an overall view of the 
entire situation, with the result in each case governed by the facts 
and circumstances of the case itself. 
Princreat-AGent RevationsHiep—OveERALL SITUATION 
Viewing the overall situation in the present case, the record estab- 
lishes that an American corporation was operated and controlled 
in every aspect of its business by its parent, a Canadian corporation. 
Hence it is concluded that the merchandise in question was not 
sold by the Canadian Company to its American Subsidiary, but that 
the American Company was a selling agent of the Canadian 
Company. 
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APPLICATION FOR Review OF REAPPRAISEMENT Decrston 11754 
Reappraisement R64/6271 


Entered at Niagara Falls, N.Y. 
Entry No. 7272. 
First Division, Appellate Term 
{Affirmed. ] 
(Decided February 7, 1973) 


Barnes, Richardson & Colburn (Joseph Schwartz of counsel) for the appellant. 
Harlington Wood, Jr., Assistant Attorney General (Marlene G. Sonderlick, 
trial attorney), for the appellee. 


3efore WATSON, MALETz, and Re, Judges 


Maerz, Judge: This is an application for review of the decision of 
the trial court affirming the government’s appraisement of certain 
vulcanizing equipment for the repair of passenger and truck tires. 67 
Cust. Ct. 513, R.D. 11754 (1971). 

The equipment was exported on February 9, 1959, by the manu- 
facturer, Vulean Equipment Co., Ltd., of Toronto, Canada (hereafter 
referred to as the “Canadian Company”) to its wholly owned sub- 
sidiary, Vulean Tire Equipment Co., Inc., of Niagara Falls, New 
York (hereafter referred to as the “American Company” or the 
“American Subsidiary” or “Subsidiary”). 

The equipment was appraised on the basis of export value as defined 
in section 402(b) of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1401a(b)), at various unit values, in United States funds, less 2 per- 
cent, less segregable components of United States origin, less $16.00 
prorated, less duty included, packed. The parties agree that export 
value is the proper basis of appraisement; they likewise are in agree- 
ment as to the segregable components of United States origin and 
their value. In this context, the principal dispute arises from a claim 
by appellant (plaintiff below) that a sale took place between the 
Canadian Company and its wholly owned American Subsidiary ; that 
the American Subsidiary therefore was a “selected purchaser” as de- 
fined in section 402(f) (1) (B) of the Tariff Act of 1930, as amended 
(19 U.S.C. § 1401a(f) (1) (B)); and that the various invoice prices 
billed the American Subsidiary by the Canadian Company, less 2 per- 
cent in Canadian funds, fairly reflected the market value of the 
imported merchandise. Appellee (defendant below) , on the other hand, 
contended (among other things) that the American Company was not 
a bona fide purchaser from the Canadian Company but an agent of 
the latter. Against this background, the trial court held that the rela- 
tionship between the Canadian Company and its American Subsidiary 
was not that of seller and buyer but rather was that of a principal and 
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agent. Hence the trial court concluded that a “sale” within the mean- 
ing of section 402(b) did not occur and that the American Subsidiary 
was therefore not a “purchaser” within the meaning of section 402 
(f)(1)(B). For the reasons that follow, we affirm. 

Considering first the record, the following relevant facts appear: 
The American Subsidiary was incorporated in the United States as a 
subsidiary of the Canadian Company in November 1957 and from 
that time to February 1, 1959, was operated as a branch office of the 
Canadian Company to handle the service and repair of the Canadian 
Company’s products in the United States. On and prior to February 9, 
1959, Bernard D. Alm was general sales manager and secretary- 
treasurer of both the Canadian and American Companies, while his 
father, E. J. Alm, was the majority stockholder of both. 

In the period preceding February 9, 1959, the Canadian Company 
sold merchandise such as that involved in this case directly to jobbers 
and distributors in both Canada and the United States. However, ac- 
cording to the testimony of Bernard D. Alm (hereafter referred to as 
“Alm”), on or about February 1, 1959, the Canadian Company ap- 
pointed the American Subsidiary as its exclusive distributor in the 
United States market and commenced selling in that market only to 
that Subsidiary with the exception of pending sales that were out- 
standing before February 1, 1959. The first entry by the American 
Company, Alm stated, was made on February 9, 1959. Alm further 
testified that this exclusive distribution agreement was contained in 
the minutes of the directors’ and shareholders’ meetings but that aside 
from those minutes, there were no other written agreements.” 

After February 1959, the American Subsidiary continued to oper- 
ate at the same physical location as it had when it was a branch office 
of the Canadian Company. It acquired land in the United States during 
the course of the year 1959 and maintained an inventory in the United 


States amounting to approximately $20,000 during the year ending 
April 30, 1959, which inventory consisted for the most part of used 
or reconditioned merchandise. Its staff was composed of two employees 
and a sales representative in New Jersey who were paid by the Ameri- 
‘an Company from an account at a bank in Niagara Falls, New York. 
The American Company paid taxes to the United States and to the 
State of New York for the period which included February 9, 1959, 
and those taxes were based upon the alleged purchase price from the 
Canadian Company. The tax returns for the year which included 
February 9, 1959, were audited and accepted by New York and by 
the United States after their representatives went to Toronto to 
examine the books and records. 


1The Canadian Company was incorporated in October 1955. 
2 Alm did not bring to trial the minutes thus referred to. 
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The witness Alm further testified that after February 1, 1959, the 
American Company maintained a petty cash fund; handled shipment 
of parts and equipment to customers in the United States from its 
Niagara Falls address; handled all the service and repair of equip- 
ment in the United States that was returned for repairs; and was 
responsible for warranty and product guaranty costs. 

Beyond that, the record shows that the Canadian Company handled 
the accounting and bookkeeping functions of the American Subsidiary ; 
kept the latter’s books and records in Toronto; and handled all the 
Subsidiary’s invoicing, account adjustments and other administrative 
clerical work. The record also shows that Alm, the secretary-treasurer 
of both companies, could, in conjunction with one other signing officer 
of the Canadian Company, make money transfers between the two 
companies without authorization of the board of directors or share- 
holders of either firm. Alm, in addition, set the prices to be charged 
jobbers in the United States as well as Canada. 

After February 1, 1959, the Canadian Company’s salesmen in the 
United States market continued to remain on that company’s payroll 
and worked out of Toronto but that proportion of their time which 
was spent in the United States market was charged to the American 
Company. Likewise, the Canadian Company continued to print and 
distribute price lists and send them directly to jobbers in the United 
States; continued to distribute sales manuals for use in the United 
States; and continued to correspond directly with United States 
jobbers with regard to sales. Further, the price lists of new mer- 
chandise appeared on the stationery of the Canadian Company, and 
not one price list or offer of new merchandise appears to have been 
sent by the American Company to United States purchasers.’ 

Orders by United States jobbers were placed directly with the 
Canadian Company or, if placed with the American Subsidiary in 
Niagara Falls, were forwarded by it to Toronto. In turn, payments 
by jobbers were made directly to the Canadian Company or to the 
American Company at the Canadian Company’s address. Relevant 
on this score is the following excerpt from “Memo #8” that the 
Canadian Company sent to all jobbers on February 19, 1959: 


New Proe edure 


As of February 1, 1959, all American sales of Vulcan Equipment 
will be Sp through our subsidiary: Vulcan Tire Equipment Co. 
Inc., 76714 Sev enteenth Street, Niagara Falls, N.Y. All equip- 
ment since February 1, 1959, has been invoiced by Vulcan Tire 
Equipment Co., Inc., and cheques covering these bills should be 


*The record contains one price list dated December 28, 1960, that appears on the 
stationery of the American Subsidiary. See defendant’s exhibit S. This price list, however, 
was applicable only to used equipment. 
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made payable to that firm care of 55 Research Road, Toronto 17, 
Ontario, Canada. Payment of earlier invoices, as indicated on 
same, should be addressed in the normal manner to Vulcan Equip- 
ment Co. Ltd., 55 Research Rd., Toronto 17, Ontario, Canada. 
In order to avoid a lot of confusion, we would appreciate clearing 

up the old Vulean Equipment account as quickly as possible. 
All correspondence, orders, etc.- although directed to Vulcan 
Tire Equipment — should still be mailed to 55 Research Road. 
Pending orders have been transferred to Vulcan Tire Equipment 
and will not be delayed. For the present, the Niagara Falls per- 
sonnel are instructed not to accept phone calls, ete. in that the 
majority of the sales promotion and paper work is handled 
through Toronto. Initially, the branch office will only take care of 
adjustments, rush parts. etc. and the majority of orders will be 
shipped directly from the Toronto factory. Later we are expect- 
ing to commence manufacturing and assembly operations in 

Niagara Falls. [Emphasis added. | 

The price lists issued to the United States jobbers indicated an f.o.b. 
Toronto basis; however, the jobbers were billed on the basis of either 
f.o.b. Toronto or f.o.b. Niagara Falls, depending on where the equip- 
ment was shipped from. In this connection, many, if not the majority 
of the items of equipment, were shipped directly from the Canadian 
Company to the United States jobbers who were billed f.o.b. Toronto. 
In the case of a direct shipment, the Canadian Company, purportedly 
acting on behalf of the American Company, prepared in Toronto the 
jobber invoice for the American Company and mailed it from Toronto 
to the jobber. In addition, the Canadian Company sent a second invoice 
to the Subsidiary. The bill of lading for merchandise sold to the United 
States jobbers in this manner was drafted to transfer the merchandise 
directly from the Canadian Company to the jobber. In that event, the 
merchandise never entered the inventory of the American Subsidiary. 
In those instances where the Canadian Company shipped to the 
American Company, there was only one invoice, namely from the 
Canadian Company to the American Company. Similarly, when the 
American Company shipped from its inventory in Niagara Falls to a 
United States jobber, there was only one invoice, i.e., from the Ameri- 
can Company to the United States jobber. However, it is to be noted 
that (as indicated previously) the invoice from the American Com- 
pany in the latter situation was prepared by the Canadian Company. 
All the sales and administrative expenses incurred by the Canadian 
Company with respect to sales in the United States market were paid 
for by the American Subsidiary by bank transfer rather than by 
check. Further, computation of the amounts transferred was not based 
on the actual amounts expended by the Canadian Company on behalf 
of the American Subsidiary but instead was based on the proportion 
of sales in the United States to total sales of the Canadian Company 
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and on “administrative activity.” Thus, the witness Alm stated that 
the American Subsidiary was charged for 45 percent of the “adminis- 
trative expense” of the Canadian Company, and was also charged for 
25 percent of the “selling expense” of the Canadian Company. 
Coming now to the legal aspects, it is established that “[a] corpo- 
ration does not become an agent of another corporation merely because 
a majority of its voting shares is held by the other.” Restatement, 
Agency (2), § 14 M. See also id., Appendia, § 14 M. And see e.g., Greb 
Industries, Lid. v. United States, 64 Cust. Ct. 608, R.D. 11691, 308 
F. Supp. 88 (1970) ; United States vy. Acme Steel Company, 51 CCPA 
81, C.A.D. 841 (1964). “[T]he decisive consideration which dis- 
tinguishes a principal-agent relationship from a buyer-seller relation- 
ship is the right of the principal to control the conduct of the agent 
with respect to the matters entrusted to him.” Dorf International, Inc., 
et al. v. United States, 61 Cust. Ct. 604, 610, A.R.D. 245, 291 F. Supp. 
690, 694 (1968). Put otherwise, “[o]ne who contracts to act on behalf of 
another and subject to the other’s control except with respect to his 
physical conduct is an agent and also an independent contractor.” Pe- 
statement, Agency (2d), $14 N. Whether a principal-agent or seller- 
buyer relationship exists “is to be determined by the substance of the 
transaction—not by the labels the parties attach to it. * * * Nosingle 
factor is determinative ; rather, the relationship is to be ascertained by 
an overall view of the entire situation, with the result in each case gov- 
erned by the facts and circumstances of the case itself.” Dork Inter- 
national, Inc., et al. v. United States, supra, 61 Cust. Ct. at 610. 
Viewing the overall situation, we agree with the trial court’s con- 
clusion that the merchandise in question was not sold to the American 
Company, but that the American Company was a selling agent of the 
Canadian Company. This conclusion, we are persuaded, is compelled 
by the following factors in their totality: (1) The Canadian Com- 
pany handled the accounting and bookeeping functions of the Ameri- 
can Company and handled all the latter’s invoicing, account adjust- 
ments and other administrative clerical work; (2) Bernard Alm—the 
son of the majority stockholder of both companies and the general 
sales manager and secretary-treasurer of both—set the prices to be 
charged jobbers in the United States; (3) Alm, in addition, in con- 
junction with another signing officer of the Canadian Company, could 
make money transfers between that company and its American Sub- 
sidiary without authorization of the board of directors or shareholders 
of either firm; (4) all but one of the salesmen in the United States 
market were on the payroll of the Canadian Company though that 
portion of their time which was spent in the United States market was 
ostensibly charged to the American Company; (5) the Canadian Com- 
pany printed and distributed price lists and sales manuals and sent 
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them directly to the jobbers in the United States; (6) the majority of 
the sales promotion work was handled in Canada; (7) the price lists 
of new merchandise appeared on the stationery of the Canadian Com- 
pany, and not one price or offer of new merchandise appeared to have 
been sent by the American Company to jobbers in the United States; 
(8) the Canadian Company corresponded directly with United States 
jobbers with regard to sales; (9) orders by United States jobbers were 
placed directly with the Canadian Company or, if placed with the 
American Subsidiary in Niagara Falls, were forwarded by it to 
Toronto; (10) payments by jobbers in the United States were made 
directly to the Canadian Company or to the American Company at the 
Canadian Company’s address; (11) many, if not the majority of the 
items of equipment in question, were shipped directly from the Ca- 
nadian Company to the United States jobbers who were billed f.o.b. 
Toronto; (12) with respect to such direct shipments, the Canadian 
Company prepared two invoices—one of which it sent directly to the 
jobber ostensibly on behalf of the American Company while another 
invoice was sent to the American Company; (13) the bill of lading 
for merchandise sold to the United States in this manner was drafted 
to transfer the merchandise directly from the Canadian Company to 
the jobber; (14) when the American Company shipped an item from 
its inventory in Niagara Falls to a jobber in the United States, the 
jobber invoice was prepared by the Canadian Company; (15) all the 
sales and administrative expenses incurred by the Canadian Company 
with respect to sales in the United States market were paid for not 
by check but rather by bank transfers; and (16) computation of the 
amounts thus transferred was not based on the actual amounts ex- 
pended by the Canadian Company on behalf of the American Subsidi- 
ary but instead was based on the proportion of sales in the United 
States to total sales of the Canadian Company and “on administrative 
activity.” 

These factors, we think clear, add up to a situation in which the 
Canadian Company and its Subsidiary were operated by a single 
management which fully controlled every aspect of the entire business 
at both Toronto and Niagara Falls, with the right to transfer assets 
and liabilities and allocate expenses between the two firms, apparently 
without restriction. The accounting functions were performed only by 
the Canadian Company which could thus at its option transfer or 
divide debts, expenses and income, depending upon how the officers 
wanted the firms’ profits to fall. 

In short, after February 1, 1959, there seems to be no significant 
difference in the method of operation of either the Canadian Company 
or its American Subsidiary in Niagara Falls when the new system was 
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alleged to have been effectuated. Indeed, in announcing the new sys- 
tem to the trade, the Canadian Company emphasized that after Febru- 
ary 1, 1959, all checks from jobbers in the United States should be 
made payable to the American Company care of the Canadian Com- 
pany’s address in Toronto; that all correspondence and orders should 
still be, although directed to the American Company, mailed to the 
Canadian Company's address in Toronto; that the majority of the sales 
promotion and paper work would be handled through Toronto; that 
initially “the branch office” [i.e., the American Subsidiary] will only 
take care of adjustments and rush parts; and that the majority of 
orders would be shipped directly from the Toronto factory. 

In support of its contention that the American Company was a 
purchaser from, rather than an agent of, the Canadian Company, ap- 
pellant relies upon Greb Industries, Ltd. v. United States, supra, 64 
Cust. Ct. 608. Tlowever, reliance upon that case is misplaced. In Greb 
Industries, the court found that Greb, a Canadian manufacturer, sold 
its skating outfits to Bauer Canadian Skate, Inc., its wholly owned sub- 
sidiary corporation in North Tonawanda, New York. Bauer main- 
tained its own warehouse in North Tonawanda, New York; had its own 
bank account; filed its own income tax returns; and paid its own taxes 
in the United States. However, in contradistinction to the situation 
here, Greb did not ship ice skating outfits directly to jobbers or dealers 
in the United States, but rather shipped the outfits to Bauer for ware- 
housing in North Tonawanda, from which point Bauer sold the outfits 
to its retail purchasers in the United States. Further, Bauer ware- 
housed the merchandise until it resold it to purchasers in the United 
States. The record in Greb Industries showed, in addition, that Bauer 
paid from its own account for the goods shipped to it by Greb, and pay- 
ment was due in 30 days, as in all other sales by Greb. Finally, un- 
like the present case, payment for goods shipped to Bauer by Greb 
was effected by checks that were drawn on Bauer’s own bank in the 
United States.‘ 

Based on the record before us, we must conclude that the overwhelm- 
ing weight of the evidence establishes that the American Subsidiary 
was owned, operated and controlled by the Canadian Company and 
was, in effect, a branch office of the parent company. See e.g., Robert EF. 
Landweer & Co., Inc., etc. v. United States, 63 Cust. Ct. 682, A.R.D. 261 
(1969) ; Sevice Afloat, Inc., Howard Hartry, Inc. v. United States, 68 
Cust. Ct. 225, R.D. 11761, 337 F. Supp. 458 (1972), aff'd, 70 Cust. Ct. 


#A case presenting a factual situation very similar to that in Greb Industries is J. L. 
Wood v. United States, 68 Cust. Ct. 259, R.D. 11766, 340 F. Supp. 1398 (1972) (application 
for review pending). In that case, the court, following Greb Industries, held that the 
American Subsidiary was a purchaser from, rather than a selling agent of, its Canadian 
parent corporation. 
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—, A.R.D. 311 (1978). For the foregoing reasons, we affirm the de- 
cision and judgment of the trial court that the merchandise was not 
sold by the Canadian Company to the American Company, but that 
the American Company was a selling agent of the Canadian Com- 
pany. Thus, it must be concluded (1) that appellant has failed to prove 
that the American Company was a selected purchaser of the imported 
merchandise; and (2) that the proper dutiable values are represented 
by the appraised values. 
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Toole, Taylor, Moscicy, Gabel & Milton (James F. Moseley of counsel) for the 
plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Martin L. Rothstein, trial 
attorney ), for the defendant. 


Re, Judge: Defendant has moved under Rule 4.7(b) (2) to dismiss 
this action for lack of jurisdiction over the subject matter. 

Rule 4.7(b) (2) of the rules of this court provides: 

“(b) Defenses: How Presented: The following defenses 
may be made by a motion to dismiss: * * * (2) lack of jurisdic- 
tion of the subject matter; * * *. A motion making any of these 
defenses may be made before answer.” 

It is noted at the outset that, when read together with rules 4.4 
through 4.7, it might appear that the jurisdictional defense pleaded 
may be raised only on a motion to dismiss the complaint, and not on a 
motion to dismiss the action. The court does not adopt such a construc- 
tion since it could needlessly prolong the final disposition of an action 
defective on jurisdictional grounds. 

Plaintiff, operator of the vessel SS “Volusia” during 1968, seeks 
remission of duties assessed at 50 per centum ad valorem under section 
466 of the Tariff Act of 1930, 19 U.S.C. § 257 (section 3114 of the 
Revised Statutes), on the cost of foreign repairs made on the vessel 
during April and June 1968 in Port of Spain, Trinidad, and Capetown, 
South Africa. Upon liquidation of the vessel repair entry in August 
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1969, plaintiff filed with the regional commissioner of customs in 
Miami, Florida, a petition for relief from assessment of duties. The 
petition was denied, and plaintiff thereafter paid the vessel repair 
duties. Under section 466 of the Tariff Act of 1930, 19 U.S.C. § 258 
(section 3115 of the Revised Statutes), it has brought action in this 
court to recover the duties paid. 

Sections 257 and 258 of Title 19 of the United States Code, in effect 
prior to January 5, 1971,' provided in pertinent part as follows: 

“$257. Duty on equipments or repair parts for vessels. 

The equipments, or any part thereof, including boats, pur- 
chased for, or the repair parts or materials to be used, or the 
expenses of repairs made in a foreign country upon a vessel docu- 
mented under the laws of the United States to engage in the for- 
eign or coasting trade, or a vessel intended to be employed in such 
trade, shall, on the first arrival of, such vessel in any port of the 
United States, be liable to entry and the payment of an ad valorem 
duty of 50 per centum on the cost thereof in such foreign 
country; * * © 


$ 258. Remission for necessary repairs. 


If the owner or master of such vessel furnishes good and suf- 
ficient evidence— 


(1) That such vessel, while in the regular course of her 
voyage, was compelled, by stress or weather or other casualty, 
to put into such foreign port and purchase such equipments, 
or make such repairs, to secure the safety and seaworthiness of 
the vessel to enable her to reach her port of destination; * * 

then the Secretary of the Treasury is authorized to remit or 
refund such duties, and such vessel shall not be liable to forfeiture, 
and no license or enrollment and license, or renewal of either, shall 
hereafter be issued to any such vessel until the collector to whom 
application is made for the same shall be satisfied, from the oath 
of the owner or master, that all such equipments or parts thereof 
or materials and repairs made within the year immediately pre- 
ceding such application have been duly accounted for under the 
provisions of this section and section 257 of this title, and the 
duties accruing thereon duly paid * * * 


The complaint alleges that plaintiffs petition for remission of 
duties 


eek 


was denied based upon the theory that the repairs upon 
which the duty was assessed, were necessitated by events and acts 
that occurred prior to the voyage during which the repairs were 
made and that remission pursuant to 19 U.S.C. Section 258(1) 
would not, therefore, be proper” ; 


and that— 


1P. Law 91-654, 84 Stat. 1944, amended section 466, which is now codified to 19 U.S.C. 
§ 1466, and repealed R.S. §§ 3114 and 3115 (19 U.S.C. §§ 257 and 258), effective Jan- 
uary 5, 1971. 





CUSTOMS COURT 


“* * * the Custom [sic] Bureau’s interpretation of U.S.C. 19, 
section 258(1) is narrow and contrary to the intent of the law.” 
The basis of this action, plaintiff asserts, arose when the SS “Volu- 
sia”, while en route from Morocco to Norfolk, Virginia in January and 
March 1968, encountered heavy weather and, needing additional bal- 
last, used salt water in the fresh water tanks for ballast. The chief 
engineer’s failure to follow instructions, and to flush the salt water 
from the tanks upon reaching Norfolk, resulted in contaminating the 
fresh water taken on board at that port. After sailing from Norfolk the 
contaminated water salted both of the boilers, thus requiring the for- 
eign repairs. 


The complaint alleges that the Bureau of Customs 


«“* * * held that the cause of the damage was the addition of 
salt water into the fresh water tanks and the failure to flush the 
tanks before departing from Norfolk, Virginia on the voyage in 
which the repairs were made. The Customs Bureau thus deter- 
mined that the cause of the damage took place before the begin- 
ning of the voyage and, therefore, the cause or casualty which led 
to the repairs occurred before the beginning of the voyage in 
question.” 


Plaintiff contends that the boilers were damaged from the effects of 
the sea water working on them during the voyage from Norfolk; and 


that the failure to flush the fresh water tanks, which was the under- 
lying cause, was “latent in nature” and not discoverable until the dam- 
age had been done. 

Defendant has moved to dismiss the action on the ground that the 
authority conferred upon the Secretary of the Treasury or his delegate 
under section 466 to remit vessel repair duties collected pursuant 
thereto is “entirely discretionary, and that the exercise of that dis- 
cretion is final and not subject to review in any court.” 

The basic question presented is whether the exercise of the discre- 
tionary authority conferred upon the Secretary is judicially review- 
able. 

The principle has been clearly established that preclusion of judicial 
review of administrative action adversely affecting private rights is 
not lightly to be inferred. Furthermore, judicial review of final agency 
action is not precluded unless there is persuasive reason to believe that 
nonreviewability was intended by Congress. Citizens to Preserve Over- 
ton Park, Inc. v. Volpe, 401 U.S. 402, 91 S. Ct. 814 (1971) ; Data Proc- 
essing Service v. Camp, 397 U.S. 150, 90 S. Ct. 827 (1970) ; Abbott 
Laboratories v. Gardner, 387 U.S. 186, 87 S. Ct. 1507 (1967). As stated 
in Barlow v. Collins, 397 U.S. 159, 166, 90 S. Ct. 882, 888 (1970), 





CUSTOMS COURT 47 


“Indeed, judicial review of such administrative action is the rule, and 
nonreviewability an exception which must be demonstrated.” * 

Judicial review of administrative action is therefore to be presumed, 
and in the words of one thoughtful scholar : 

“* * * in cases of statutory ambiguity or silence, and in new 
situations in which there are factors pro and con, the issue of 
reviewability may become acute. In such situations the presump- 
tion of reviewability plays a decisive role.” Jaffe, Judicial Control 
of Administrative Action, 336 (1965). 

A basic distinction must therefore be made between the availability 
of judicial review, and the scope of that review. Furthermore, the 
existing limitations upon the scope of judicial review of the exercises 
of administrative discretion have been largely self-imposed. The courts 
have abstained from inquiring into certain administrative acts by 
virtue of the application of the judicially conceived rule, as expressed 
by Mr. Justice Douglas in United States v. George S. Bush & Co., 
310 U.S. 371, 380, 60 S. Ct. 944, 946 (1940), quoting Mr. Justice Story 
in Martin v. Mott, 25 U.S. (12 Wheat.) 19, 30 (1827), that “Whenever 
a statute gives a discretionary power to any person, to be exercised 
by him upon his own opinion of certain facts, it is a sound rule of 
construction, that the statute constitutes him the sole and exclusive 
judge of the existence of those facts.” 

Although this description of discretionary authority was painted 
by Mr. Justice Story with a broad brush, the scope of “administrative 
absolutism” (Mr. Justice Douglas in Data Processing Service v. Camp, 
supra, 397 U.S. at 157) has, in practice, been more narrowly defined. 
Thus, in George S. Bush, supra, although the court upheld the Presi- 
dent’s freedom to act under the flexible tariff provisions of the Tariff 
Act of 1930, it noted that he had acted “in full conformity with the 
statute.” Indeed, as Mr. Justice Marshall observed in Citizens to 
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410, 91 S. Ct. 814, 
820, 821 (1971), the exception from judicial review of acts committed 
to agency discretion is “very narrow” and is applicable “in those rare 
instances” where there “is no law to apply.” 


2 Where Congress intended to preclude judicial review it has found no difficulty in 
clearly expressing its intent. An example is found in the action of the Foreign Claims 
Settlement Commission where the enabling legislation expressly stated that: 


“The action of the Commission in allowing or denying any claim under this subchapter 
shall be final and conclusive on all questions of law and fact and not subject to 
review by the Secretary of State or any other official, department, agency, or estab- 
lishment of the United States, or by any court by mandamus or otherwise.” Inter- 
national Claims Settlement Act of 1949, 64 Stat. 12 (1950), as amended, 22 U.S.C. 
§ 1623(h), (1970). 


Almost identical language is found in the War Claims Act of 1948, 62 Stat. 1240 (1948), 
as amended, 50 U.S.C. § 2010 (1970). See Re, ‘““The Foreign Claims Settlement Commission : 
Its Function and Jurisdiction”, 60 Mich. Law Rev. 1079, 1092-1093 (1962). 
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Many customs cases may be cited for the proposition that where 
discretionary power is granted, the court, although precluded from 
evaluating the facts, may nevertheless review the administrator’s 
action for the purpose of determining whether he has exceeded his 
statutory authority, has proceeded upon an erroneous theory of law, 
or has failed to comply with the pertinent statute. Carl Zeiss, Inc. v. 
United States, 23 CCPA 7, T.D. 47654 (1935) ; Aleberg & Co. (Ine.) v. 
United States, 21 CCPA 110, T.D. 46446 (1933); United States v. 
Central Vermont Railway Co., 17 CCPA 166, T.D. 43474 (1929); 
United States v. Tower & Sons, 14 Ct. Cust. Appls. 421, T.D. 42058 
(1927) ; Corpus Company et al. v. United States, 69 Cust. Ct. —, 
C.D. 4390 (1972), appeal pending; H. Z. Bernstein Co., Inc. v. United 
States, 41 Cust. Ct. 282, C.D. 2053 (1958); Flof Hansson, Ine. v. 
United States, 41 Cust. Ct. 519, R.D. 9212 (1958), reo’d on other 
grounds, 43 Cust. Ct. 627, A.R.D. 114 (1959), rev'd, 48 CCPA 91, 
C.A.D. 771 (1960) ; Znternational Navigation Company, Inc. vy. United 
States, 35 Cust. Ct. 52, C.D. 1721 (1955); Pacifie Transport Lines, 
Ine. v. United States, 29 Cust. Ct. 21, C.D. 1439 (1952): Armour and 
Company v. United States, 29 Cust. Ct. 296, C.D. 1482 (1952). See 
also Lllis K. Orlowitz Company v. United States. 50 CCPA 36, C.A.D. 
816 (1963); Zmbert Imports, Inc., et al. v. United States, 65 Cust. 
Ct. 697, R.D. 11718, 314 F. Supp. 784 (1970), aff'd, 67 Cust. Ct. 569, 
A.R.D. 294, 331 F. Supp. 1400 (1971), appeal pending; and City 
Lumber Co. et al. v. United States, 64 Cust. Ct. 826, A.R.D. 269, 311 
F. Supp. 340 (1970), afd, 59 CCPA—, C.A.D. 1045 (1972), for 
analogous holdings with respect to Tariff Commission findings. 

It is against this background that the court has examined the perti- 
nent judicial precedents. 

In Waterman Steamship Corp. v. United States, 30 CCPA 119, 
126, C.A.D. 223 (1942), the Court of Customs and Patent Appeals re- 
viewed the legislative history of section 3115 of the Revised Statutes 
(19 U.S.C. § 258) and decided that— 

* it was the purpose of the Congress, by the enactment 
of section 3115, to confer upon the Secretary of the Treasury 
exclusive and final authority to determine, from the evidence 
submitted, whether or not the duties provided for in section 3114 
should be remitted or refunded.” 

In its concluding paragraph the court, however, stated that the 
trial court was right “in holding that it was without jurisdiction 
to consider and determine the issues.” 7d. at 127. (Italics added.) 

It would seem clear that the words “without jurisdiction” were used 
to suggest that the trial court was correct in not having reviewed the 
exercise of the discretionary power conferred upon the Secretary. It 
cannot be implied that the court lacked jurisdiction to determine 
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whether his action was ultra vires, based wpon an erroneous con- 
struction of the law, or not in compliance with the statute. See cases 
cited supra. Thus, even in Waterman, the court was not loath to as- 
sert that where the official action of customs officials “depends upon 
the validity of the action of the Secretary” [of the Treasury], the 
validity of such action would be judicially reviewable. /d. at 125. 

Cases in accord with Waterman in precluding review of the Sec- 
retary’s refusal to remit duties under section 466 are /nternational 
Navigation Co., Inc. v. United States, 38 Cust. Ct. 5, C.D. 1836, 148 
F. Supp. 448 (1957) ; American Viking Corp. et al. vy. United States, 
37 Cust. Ct. 237, C.D. 1830, 150 F. Supp. 746 (1956). It has also been 
held that the court may not consider the evidence upon which the Sec- 
retary refused to act and determine whether it was in fact “good and 
sufficient” to warrant remission of duties by him. Portland California 
Steamship Co. v. United States, 13 Cust. Ct. 170, C.D. 889 (1944) ; 
Lykes Bros. (Ripley Steamship Co.) v. United States, 6 Cust. Ct. 467, 
C.D. 518 (1941). 

Before specifically considering the merits of defendant’s motion, 
it should be noted that this motion to dismiss is analogous to a motion 
for judgment on the pleadings since it is based upon the factual al- 
legations pleaded in the complaint,’ but asserts their failure to 
establish jurisdiction as a matter of law. Thus, the motion in effect ad- 
mits all material facts pleaded by plaintiff, and defendant’s support- 
ing memorandum does not dispute plaintiff’s factual allegations. See 
C.J. Tower & Sons of Buffalo, Inc., a/e Metco, Inc. v. United States, 
68 Cust. Ct. 377, C.R.D. 72-11 (1972). 

The complaint, upon which the instant motion is based, alleges, in 
substance, errors of law and in findings of fact. Plaintiff claims that 
the Secretary of the Treasury’s representative (loosely characterized 
as the “Customs Bureau”) erred in (1) construing section 466, 19 
U.S.C. § 258(1), as precluding remission unless the repairs upon 
which the duty was assessed were caused by acts and events, i.e., stress 
of weather or other casualty, which took place during the same voyage, 
and as giving him no authority to remit if the casualty which neces- 
sitated the repairs occurred prior to the beginning of the voyage; and 
(2) finding that the cause of the damage requiring repairs took place 

3 This action was commenced by the filing of a protest pursuant to section 514 of the 
Tariff Act of 1930, as amended, prior to October 1, 1970, the effective date both of the 
Customs Courts Act of 1970, Pub. L. 91-271, and the present court rules. In accordance 
with rule 14.9(d), such actions are deemed to have had summonses timely and properly 
filed. Since no summons was actually filed, defendant's motion was, of necessity, directed to 
the complaint with respect to the adequacy of the claim. An enlightening commentary on 
the distinct functions of the summons and complaint in this court is to be found in 


Judge Watson’s memorandum opinion in The Rubberset Company et al. vy. United States, 
68 Cust. C't. 370, C.R.D. 72-9 (1972). 
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before the beginning of the voyage during which the repairs were 
made. 

With respect to plaintiff’s claim that the customs officials miscon- 
strued the law, it may be noted that the courts have shown great defer- 
ence, in matters of statutory construction, to the interpretation given 
the statute by the officers or agency charged with its administration. 
Udall v. Tallman, 380 U.S. 1, 85 S. Ct. 792 (1965) ; John V. Carr & 
Son, Inc. v. United States, 69 Cust. Ct. —, C.D. 4877 (1972), and 
cases cited therein. Nonetheless, it is equally well settled that agency 
action, based upon a construction of the law or application of legal 
standard, is subject to judicial review and will be set aside if erroneous. 
Securities and Exchange Commission v. Chenery Corporation, 318 
U.S. 80, 63 S. Ct. 454 (1943) ; Beryllium Corporation v. United States, 
449 F.2d 362 (Ct. Cl. 1971) ; Kovac v. Immigration and Naturalization 
Service, 407 F.2d 102 (9th Cir. 1969) ; Williams v. Celebrezze, 243 F. 
Supp. 103 (E.D. Ark. 1965) ; Clifton v. Celebreaze, 228 F. Supp. 251 
(N.D. Tex. 1964). 

Consequently, it has been held that a dispute over the meaning of a 
statutory term must ultimately be resolved, not on the basis of mat- 
ters within the special competence of the administrator but “by judi- 
cial application of canons of statutory construction.” Barlow v. Collins, 
supra, 397 U.S. at 166. See Barber v. Gonzales, 347 U.S. 637, 74 S. Ct. 
822 (1954); Schenley Industries, Inc. v. Fowler, 275 F. Supp. 356 
(D.D.C. 1967). Therefore, when an official is delegated authority to de- 
fine terms, the definitions he adopts must be open to judicial review to 
determine whether they are in fact consistent with the statute itself 
and the intent of Congress. Hodgson v. Stokely-Van Camp, 330 F. 
Supp. 253 (D. Minn. 1971). And see Hillis K. Orlowitz Company v. 
United States, supra; Kleberg & Co. (Inc.) v. United States, supra; 
Imbert Imports, Inc., et al. v. United States, supra. See also Social 
Security Board v. Nierotko, 327 U.S. 358, 66 S. Ct. 637 (1946). 

The cited authorities demonstrate clearly that the Secretary’s (or his 
delegate’s) construction of section 466 with respect to the meaning of 
the term “casually,” and his determination as to the extent of his au- 
thority thereunder to remit vessel repair duties are legal questions 
subject to judicial review. 

Turning to plaintiff’s claim that the administrative decision as to 
when the “casualty” occurred was, as characterized in its opposing 
memorandum, “arbitrary and unreasonable”, the court notes the hold- 
ing in Waterman Steamship Corp. v. United States, supra, that this 
court had no authority to review the Secretary’s decision not to remit 
duties under section 466 and to determine whether there was sufficient 
evidence to support his finding. 
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Similarly, in United States v. Cottman Co., 190 F.2d 805 (4th Cir. 
1951), cert. denied, 342 U.S. 903 (1952), decided in the early years of 
the Administrative Procedure Act of June 11, 1946, 60 Stat. 237 (here- 
inafter APA), the court echoed Waterman in precluding review of the 
Secretary’s action under section 466,‘ but employed a different rationale 
in doing so. It noted that section 10 of the APA, 5 U.S.C. § 1009, pro- 
vided for reviw of agency action. However, the court stated at page 
808 : 


“* * * agency action committed by law to agency discretion is 
expressly excepted by this section from review under the Act. As 
we have seen, the remission of duty here was committed to the 
discretion of the Secretary, and consequently the Administrative 
Procedure Act can have no application.” 


Section 10 of that Act, 5 U.S.C. § 1009, provided in pertinent part 
as follows: 


“§ 1009. Judicial review of agency action. 

Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion— 
(a) Right of review. 


Any person suffering legal wrong because of any agency action, 
or adversely affected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial review 


thereof. 
* ps ok %* a * 


(e) Scope of review. 


So far as necessary to decision and where presented the review- 
ing court shall decide all relevant questions of law, interpret con- 
stitutional and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency action, find- 
ings, and conclusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law; * * *.” 


This section was repealed as part of the general revision of title 5 
by Pub. L. 89-554 of September 6, 1966, which substantially incorpo- 


4 Cottman involved an action to recover on a bond guaranteeing payment of vessel repair 
duties assessed pursuant to section 466. Appellees had pleaded in defense that they had 
applied for remission of the duty but had not been accorded a proper hearing by the 
Secretary of the Treasury, and that the findings and action taken on the application were 
without legal effect. The district court’s order, dismissing the suit upon a holding that 
appellees had not been accorded a proper hearing upon their application for remission, was 
reversed by the circuit court and remanded with direction to enter judgment in accordance 
with the prayer of the complaint. The circuit court also noted (p. 808) that, “If any 
matter in connection with remission of duties is reviewable for any reason by the courts, 
the review is in the Customs Court and not in the District Court.” 
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rated its provisions into sections 701 and 706, 5 U.S.C. § 701 and 706, 
to read as follows: 
“$ 701. Application ; definitions. 
(a) This chapter applies, according to the provisions thereof, 
except to the extent that— 
(1) statutes preclude judicial review; or _ ; 
(2) agency action is committed to agency discretion by law. 
(b) For the purpose of this chapter— 
(1) ‘agency’ means each authority of the Government of 
the United States, whether or not it is within or subject to 
review by another agency, but does not include— 


* xs % * % % 


§ 706. Scope of review. 


To the extent necessary to decision and when presented, the re- 
viewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the mean- 
ing or applicability of the terms of an agency action. The review- 
ing court shall— 


ve Ys 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; * * *.” 

The suggestion in Cottman that agencies have untrammeled author- 
ity to act in areas committed to agency discretion reflected a position 
that has been increasingly restricted, if not nullified, in recent years as 
the courts have taken a fresh look at the judicial review provisions of 
the APA. 

Thus, in Ozbirman v. Regional Manpower Administrator, United 
States Department of Labor, 335 F. Supp. 467, 470 (S.D.N.Y. 1971), 
the court observed that although section 701 of the APA substantially 
excludes jurisdiction to review when agency action is by law commit- 
ted to agency discretion, nonetheless “such discretion does not immu- 
nize administrative action from judicial review, when, for example, 
there has been an abuse of discretion.” 

Ozbirman cited as authority Wong Wing Hang v. Immigration and 
Naturalization Service, 360 F. 2d 715 (2d Cir. 1966), where Judge 
Friendly, writing for the Court of Appeals for the Second Circuit, 
considered the effect of section 10 of the APA of 1946 (5 U.S.C. § 1009) 
on the reviewability of concededly discretionary orders denying sus- 
pension of deportation proceedings under the Immigration and Na- 
tionality Act. Taking cognizance of the “familiar conflict” between the 
introductory clause, “Except so far as * * * agency action is by law 
committed to agency discretion”, and subsection (e), which directs the 
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reviewing court to “set aside agency action * * * found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accordance 
with law”, Judge Friendly held that the court could review discretion- 
ary denials of suspension to determine whether there was an abuse of 
discretion. Acknowledging the difficulty of defining “abuse”, in the 
absence of standards in the statute itself, he suggested that discretion 
would be abused if the action or decision— 

“* * * were made without a rational explanation, inexplicably 
departed from established policies, or rested on an impermissible 
basis such as an invidious discrimination against a particular 
race or group, or, in Judge Learned Hand’s words, on other ‘con- 
siderations that Congress could not have intended to make rele- 
vant.’ ” 360 F. 2d at 719. 

Some courts, for purposes of determining reviewability of discre- 
tionary functions, have distinguished between “permissive” and “man- 
datory” statutes. In other words, if the agency head has the ultimate 
discretion to refuse to act even if all other statutory requirements are 
met, the statute is “permissive” and review is precluded ; conversely, if 
the discretion of the administrator is limited to deciding whether statu- 
tory requirements have been met, the statute is “mandatory” and the 
court has jurisdiction to hear a claim by an aggrieved party under the 
APA. Ferry v. Udall, 336 F.2d 706 (9th Cir. 1964); Sierra Club v. 
Hardin, 325 F. Supp. 99 (D. Alaska 1971). 

Reliance upon the “permissive versus mandatory” test for review- 
ability purposes has been all but done away with in the Second Cireuit 
(see Wong Wing lang. supra), and is fast being laid to rest by other 
federal courts. 

For example, the Fourth Cireuit, in Littell v. Morton, 445 F.2d 1207 
(4th Cir. 1971), expressly adopted Judge Friendly’s formulation in 
Wong for determining the scope of judicial review of discretionary 
action, and held that the court could consider whether the Secretary 
of the Interior had abused his discretion in denying compensation for 
professional services rendered to an Indian attorney, although that 
decision had been committed by statute to the Secretary. 

Also, in Scanwell Laboratories, Inc. v. Shaffer, 424 F.2d 859, 874 
(D.C. Cir. 1970). the District of Columbia Circuit held that review is 
“expressly provided for” in section 706 of the APA when there is an 
abuse of agency discretion in actions generally precluded from review 
under section 701 thereof. The court, however, limited its understand- 


ing of “abuse” to cases where there is a “prima facie showing of ille- 
gality.” 424 F.2d at 875. Cf. Municipal Light Boards of Reading and 
Wakefield, Mass. vy. Federal Power Commission, 450 F.2d 1341 (D.C. 
Cir. 1971). wherein the court held, on the basis of longstanding judicial 
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authority, that a refusal by a federal regulatory agency to suspend a 
rate charge was a nonreviewable exercise of discretionary authority. 
Although the Supreme Court has not yet ruled directly on the scope 
of judicial review under section 706 of the APA, there is an increasing 
body of case law in the circuit and district courts holding that, even 
where agency action is committed to agency discretion, the court will 
review the action taken if there is a gross or patent abuse of discretion. 
Reece v. United States, 455 F.2d 240 (9th Cir. 1972); Ozbirman v. 
Regional Manpower Administrator, United States Department of 
Labor, supra; Peoples v. United States Department of Agriculture, 
427 F.2d 561 (D.C. Cir. 1970) ; Sugarman v. Forbragd et al., 405 F.2d 
1189 (9th Cir. 1968), cert. denied, 395 U.S. 960 (1969) ; Knight News- 
papers. Inc. v. United States, 395 F.2d 353 (6th Cir. 1968) ; Cappadora 
v. Celebrezze, 356 F.2d 1 (2d Cir. 1966) ; Dorothy Thomas Foundation, 
Inc. v. Hardin, 317 F. Supp. 1072 (W.D. N. Ca. 1970). The Supreme 
Court, however, has indicated, as in Citizens to Preserve Overton 
Park, Inc. v. Volpe, supra, that it would drastically narrow the area of 
discretionary administrative action exempt from judicial review. 

The question, therefore, is not whether judicial review is available, 
but rather, pertains to the scope of judicial review. However limited in 
scope, it is clearly consonant with our legal traditions, to grant judicial 
review of acts committed to agency discretion to determine, pursuant 
to 5 U.S.C. § 706, whether such discretion has been abused. The court 
holds that this review extends to decisions made by the Secretary or his 
delegate under section 466 of the Tariff Act of 1930. 

The court has made no decision on the merits of plaintiff’s cause of 
action, and this opinion is not to be construed as having passed upon 
the correctness of plaintiff’s allegations which have been considered in 
a light most favorable to it solely for the purposes of this motion. 

The motion to dismiss the action is denied, and an order will be 
entered accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Fesrvary 9, 1973 


Apprat 5497.—Do.uar Trapine Corp. v. Untrep States.—Woop Hor 
Saws anp Merat Hotz Saws—InTercHANGEABLE Toots ror Hanp 
or Macutine Toots Surrasie ror Corrine Mera; Nor Surrasie 
ror Currine Merar—F 11es anD Rasps—B apes ror SAaws—HAanp 
Toots, Execrricat, Parts orp—TSUS.—C.D. 4290 affirmed No- 
vember 2, 1972. C.A.D. 1074. 





Tariff Commission Notices 


Investigations by the United States Tariff Commission 
DeparRTMENT oF THE Treasury, J/arch 1, 1973. 


The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs 
officers and others concerned. 


Vernon D. Acrer. 
Commissioner of Customs. 


[TEA-W-179] 


WorkKeks’ PETITION FOR A DETERMINATION UNDER SECTION 301(¢c)(2) OF THE 
TRADE EXPANSION AcT oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962, on behalf of the workers of the Cleve- 
land Refractory Metals Company Division, Solon, Ohio, of the Chase 
Brass and Copper Company, Inc., Cleveland, Ohio, a subsidiary of 
the Kennecott Copper Corporation, New York, New York, the United 
States Tariff Commission, on February 9, 1973, instituted an investiga- 
tion under section 301(c) (2) of the Act to determine whether, as a 
result in major part of concessions granted under trade agreements, 
articles like or directly competitive with electrical contact points and 
point sets (of the types provided for in items 683.60 and 685.90 of the 
Tariff Schedules of the United States) produced by said firm are being 
imported into the United States in such increased quantities as to 
cause, or threaten to cause, the unemployment or underemployment 
of a significant number or proportion of the workers of such firm or 
an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 
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The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the 
Tariff Commission located in Room 437 of the Customhouse. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued February 12, 1973. 


[AA1921-114] 


STAINLESS STEEL PLATE From SWEDEN 


Notice of investigation and hearing 


Having received advice from the Treasury Department on Febru- 
ary 1, 1973, that stainless steel plate from Sweden is being, or is likely 
to be, sold at less than fair value, the United States Tariff Commission 
has instituted investigation No. AA1921-114 under section 201(a) of 
the Antidumping Act, 1921, as amended (19 U.S.C. 160(a)), to 
determine whether an industry in the United States is being or is likely 
to be injured, or is prevented from being established, by reason of the 
importation of such merchandise into the United States. 

Hearing. A public hearing in connection with the investigation 
will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and E Streets, N.W., Washington, D.C., begin- 
ning at 10:00 a.m., E.S.T. on Tuesday, March 27, 1973. All parties will 
be given an opportunity to be present, to produce evidence, and to be 
heard at such hearing. Requests to appear at the public hearing should 
be received by the Secretary of the Tariff Commission, in writing, 
at its offices in Washington, D.C., not later than noon, Thursday, 
March 22, 1973. 


By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued February 13, 1973. 
[TEA-W-180] 


WorKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) OF THE 
TRADE ExPANSION Act oF 1962 


Notice of Investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962, on behalf of the former workers of the 
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Dayton, Ohio, plant of the Harris-Seybold Company of the Harris- 
Intertype Corporation, Cleveland, Ohio, the United States Tariff 
Commission, on February 12, 1973, instituted an investigation under 
section 301(c)(2) of the Act to determine whether, as a result in 
major part of concessions granted under trade agreements, articles like 
or directly competitive with industrial paper cutters and sheet-fed 
offset printing presses (of the types provided for in items 668.10 and 
668.20 of the Tariff Schedules of the United States) produced by said 
firm are being imported into the United States in such increased 
quantities as to cause, or threaten to cause, the unemployment or under- 
employment of a significant number or proportion of the workers of 
such firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the 
Tariff Commission located in room 437 of the Customhouse. 

3y order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued February 13, 1973. 





Index 


Bureau of Customs 


T.D. No. 
Cotton, wool and manmade fiber textiles from the Republic of Korea, new 
ae 


signature on Visa authorized effective as soon as possible; T.D. 72-339 
amended 


Foreign currencies : 
Daily rates: 
Hong Kong dollar, for the period January 15 through 19, 1973 73-60 
Iran rial, for the period February 5 through 9, 1975 73-60 
Philippine peso, for the period February 5 through 9, 1973 73-60 
Singapore dollar, for the period February 5 through §, 1973 73-60 
Thailand baht (tical), for the period February 5 through 9, 1973__ 73-60 


Rate which varied by 5 per centum or more from the quarterly rate 
published in T.D. 73-16; Switzerland france, February 6 through 
9, 1973 


Protest Review Decisions 


Cyanocobalamin USP XVII/BP vitamin B-12; classification ; Protest No. 
28091002446 ; entry No. 115772 


Grousers and semi-grousers; classification: Protest No. 538012000122; 
entry No. 111351 


Percol (glue stock); appraisement; Protest No. 53011000038; various 
entry nos 


Plastic animals; classification; Protest No. ; entry No. 
113178 


Vitamin B-12; classification; Protest No. 28091002447; entry No. 
UNC kc a ek ps a rare 73-3 


Customs Court 


Action, motion to dismiss ; jurisdictional defense pleaded, C.R.D. 73-3 

Administrative action, judicial review of; judicial review of administrative ac- 
tion, C.R.D. 73-3 

Ad valorem equivalent rate of duty ; duty, combination rate of, C.D. 4407 

Advanced waste of man-made fibers; waste of man-made fibers, advanced, C.D. 
4406 

Allowance for American-made component ; American-made component, allowance 
for, C.D. 4407 
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American-made component, allowance for; allowance for American-made com- 
ponent, C.D. 4407 

Authority of Secretary of Treasury, discretionary; Secretary of Treasury, dis- 
cretionary authority of, C.R.D. 73-3 


surden of proof, plaintiff’s two-fold ; presumption of correctness, C.D. 4406 


Clock : 
Movement components of combination articles; combination articles, clock 
movement components of, C.D. 4407 
Movements with dials and hands; entirety, C.D. 4407 
Radio; reception apparatus whether or not incorporating clocks, C.D. 4407 
Combination articles, clock movement components of ; clock movement components 
of combination articles, C.D. 4407 
Construction : 
Administrative Procedure Act, sec. 10. C.R.D. 73-8 
Presidential Proclamation, No. 3822, C.D. 4406 
Public Law: 
89-554, C.R.D. 73-3 
91-654, C.R.D. 73-3 
Rules of the U.S. Customs Court : 
Rule 4.4, C.R.D. 73-3 
Rule 4.7, C.R.D. 73-3 
Rule 4.7(b) (2). C.R.D. 73-3 
Tariff Act of 1930, sec. 466, C.R.D. 73-3 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation 10(c), C.D. 4407 
Item 309.30, C.D. 4406 
Item 309.75, C.D. 4406 
Item 653.40, C.D. 4407 
Item 685.22, C.D. 4407 
Item 688.40, C.D. 4407 
Item 720.14, C.D. 4407 
Item 807.00, C.D. 4407 
Schedule 3, part 1: 
Headnote 1(a), C.D. 4406 
Headnote 1(b), C.D. 4406 
Subpart EF, headnote 3(e), C.D. 4406 
Schedule 7, part 2, subpart E: 
Headnote 2, C.D. 4407 
Headnote 5, C.D. 4407 
Schedule 8, part 1, subpart B, headnote 3(b), C.D. 4407 
Technical Amendments Act of 1965, P.L. 89-241, C.D. 4407 
Ss. Code: 
Title 5: 
Sec. 506, C.R.D. 73-3 
Sec. 1009. C.R.D. Té 
Title 19: 
Sec. = C.R.D. 7 
Sec. 258(1). CRD.7 (3-3 
Cost of foreign repairs : foreign repairs, C.R.D. 75-3 
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Dismiss action, motion to; motion to dismiss action, C.R.D. 73-3 
Duty: 
Combination rate of; ad valorem equivalent rate of duty, C.D. 4407 
On equipments or repair parts for vessels; remission for necessary repairs, 
C.R.D. 73-3 


Electrical : 
Articles not specially provided for; lamp clock radio, C.D. 4407 
Equipment ; entirety, C.D. 4407 
Entirety : 
Clock movements with dials and hands, C.D. 4407 
Electrical equipment, C.D. 4407 
Radio, lamp clock, C.D. 4407 


Foreign repairs ; cost of foreign repairs, C.R.D. 73-3 


Grouped filaments of man-made fibers; man-made fibers, grouped filaments of, 
C.D. 4406 


Illuminating articles of base metal ; lamp, C.D. 4407 


Judgment in appealed case (p. 64); appeal 5497—Wood hole saws and metal 
hole saws; interchangeable tools for hand or machine tools suitable for cutting 
metal; not suitable for cutting metal; files and rasps; blades for saws: hand 
tools, electrical. parts of, TSUS, C.D. 4290 

Judicial review of administrative action; administrative action, judicial review 
of, C.R.D. 73-3 

Jurisdictional defense pleaded ; action, motion to dismiss, C.R.D. 73-3 


Lamp: 
Clock radio; electrical articles not specially provided for, C.D. 4407 
Illuminating articles of base metal, C.D. 4407 
Legislative history: 
Senate Report No. 530, 89th Cong., 1st Sess. (1965), C.D. 4407 
Tariff Classification Study, 1960: 
Explanatory and Background Materials: 
Schedule 3, C.D. 4406 
Schedule 7, C.D. 4407 
Submitting Report, C.D, 4407 


Man-made fibers, grouped filaments of; grouped filaments of man-made fibers, 
C.D. 4406 
Motion to dismiss action ; dismiss action, motion to, C.R.D. 73-3 


Presumption of correctness ; burden of troof, plaintiff’s two-fold, C.D. 4406 


Radio, lanip clock ; entirety, C.D. 4407 





Reappraisement decision : 
Review Decision : 
Issues : 

Buyer-seller and principal-agent relationships distinguished—The 
decisive consideration which distinguishes a principal-agent re- 
lationship from a buyer-seller relationship is the right of the 
principal to control the conduct of the agent with respect to the 
matters entrusted to him. Which of these relationships exists is 
to be determined by the substance of the transaction—not by the 
labels the parties attach to it. No single factor is determinative ; 
rather, the relationship is to be ascertained by the overall view 
of the entire situation, with the result in each case governed by 
the facts and circumstances of the case itself, A.R.D. 312... 

Principal-agent relationship-overall situation—Viewing the overall 
situation in the case, the court found that the record established 
that an American corporation was operated and controlled in 
every aspect of its business by its parent, a Canadian corpora- 
tion, and concluded that the merchandise in question was not 
sold by the Canadian Company to its American subsidiary, but 
that the American Company was a selling agent of the Canadian 
Company. A.R.D. 312... 

Subsidiary corporation not necessarily agent of its parent com- 
pany—A corporation does not become an agent of another corpora- 
tion merely because a majority of the voting shares is held by 
the other. A.R.D. 312 ... 

Merchandise : 
Equipment, vulcanizing, A.R.D. 312 
Vuleanizing equipment, A.R.D. 312 
Reception apparatus whether or not incorporating clocks; clock radio, C.D. 
4407 
Remission : 
For necessary repairs; duty on equipments or repair parts for vessels, 
C.R.D. 73-3 
Of duties: repairs, cost of foreign, C.R.D. 73-3 
Repairs, cost of foreign ; remission of duties, C.R.D. 73-3 


Secretary of Treasury, discretionary authority of; authority of Secretary of 
Treasury, discretionary, C.R.D. 73-3 


Waste of man-made fibers, advanced; advanced waste of man-made fibers, C.D. 
4406 


Tariff Commission Notices 


Stainless steel plate from Sweden ; notice of investigation ; p. 66. 


Workers’ petitions for determinations under the Trade Expansion Act of 1962; 
notices of investigations : 

Cleveland Refractory Metals Company Division, Solon, Ohio, of Chase Brass 
and Copper Company, Inc., Cleveland, Ohio, sub. of Kennecott Copper 
Corporation, New York, N.Y.; p. 65. 

Dayton, Ohio, plant of Harris-Seybold Company Div. of Harris-Intertype 
Corporation, Cleveland, Ohio; p. 66. 
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